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IN THE UTAH COURT OF APPEALS
STATE OF UTAH

SALON TROPICANA MIDVALE, Inc.
a Utah Corp.

BRIEF OF APPELLANT

Plaintiff/Appellant,
vs.

MIDVALE CITY Corp.,
a Municipal corp.

Case No. 20090057-CA

Defendant/Appellee.

STATEMENT OF JURISDICTION
The Utah Court of Appeals has jurisdiction to hear this appeal pursuant to Utah
CodeAnn.§78A-3-102(4).
ISSUES PRESENTED FOR REVIEW
1. Defendant Midvale City improperly revoked Plaintiffs Conditional Use
Permit without a proper proceeding in which Plaintiffs rights to Due Process of Law
were respected.
This issue was preserved for appeal by Plaintiffs Motion for summary

Judgment (R 135-187) and, as a question of statutory construction, is reviewed for
correctness, giving no particular deference to the Trial Court's decision. See Berube
v. Fashion Centre. Ltd.. 771 P.2d 1033, 1038 (Utah 1989).
2. The decisions of the City Planning Commission and City Council to revoke
the Conditional Use Permit were arbitrary and capricious and are not supported by
substantial evidence.

Factual findings will be upheld if based on substantial

evidence. Clements v. Utah State Tax Commission. 893 P.2d 1078 (Utah App. 1995).
This argument was preserved for appeal by Plaintiff s Motion for Summary Judgment
(R 135-187).
CONSTITUTIONAL PROVISIONS, STATUTES AND ORDINANCES AT
ISSUE
The relevant portions of the Utah Code and the Midvale City Code are included
in an Addendum hereto including:
Title 47 Chapter 1 Utah Code Ann. on Nuisances
§ 76-10-801 et seq. Utah Code Ann. on Nuisances
§ 17-3-4 Midvale City Code on Conditional Use Permits
§ 17-4-1 et seq. Midvale City Code on Planning Commission
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STATEMENT OF CASE
Nature of Case
This is an appeal of a Conditional Use Permit by Salt Lake City. Plaintiff is a
restaurant, and also features live music and dancing pursuant to a Conditional Use
Permit previously granted by the City. The City, through its Planning Commission
and City Counsel, revoked that Permit. The City has claimed that adverse effects to
the neighborhood from the operation of the establishment require such action.
Plaintiff claims to have fully complied with the Permit.
The trial Court issued a preliminary injunction against the revocation and then
dissolved that injunction and found in favor of the City. The Court did, however,
issue a stay of its order pending appeal. This action is a review of the action of the
City in making the revocation.
STATEMENT OF FACTS
The transcript of the proceedings before the City Planning Commission
and the City Counsel were submitted to the Court in a binder, now designated as R.
351. References to the transcript contained therein will be to page numbers of that
transcript, "Tr." Plaintiff is the owner of Salon Tropicana located at 7980 South
State, Midvale, Utah.

Plaintiff was previously issued a conditional use permit for
3

live music and dancing. R. 13-22. The business has been open and doing business
for over six years. Plaintiffs lease is for a small part of the premises only, and does
not extend to exclusive control of the parking lot in which certain activities are
alleged to have occurred. Plaintiff is not exclusively responsible for those activities.
It shares a parking lot with a bowling alley and with other businesses. Like this
business, the bowling alley remains open late at night and generates traffic. R.IGO i
M7^f The business is open only three nights a week, Friday through Sunday. On
Friday and Saturday nights the establishment features live music and dancing, as well
as a full buffet dinner for its patrons. R. 41-42. The business fronts on State Street,
but is part of a strip mall at that location which extends away from State Street
towards a residential area to the rear. The area is industrial in nature. Jt. 12,177 107.*
Beginning in the spring of 2008, Plaintiffs retained counsel made continuing
efforts to resolve differences between his establishment and the City, with very little
interest or response from the City. R. 49-78. The City has been non-responsive to
their overture. A hearing was held before the Midvale City Planning Commission on
September 10, 2008. In addition to the hearing, several residents of the nearby
neighborhood filed affidavits with the Planning Commission. R. 351.
In 2005, this business and the City entered into a security agreement, whereby
4

Plaintiff would provide parking lot security, and would take steps to reduce traffic
overflow, noise, litter, and other activities of concern to the neighbors. R. 23-26; Tr.
11. The meeting opened with the City Attorney, Craig Hall, presenting to the
Planning Commission a series of police reports which were made over a period of
time in the area of Plaintiff s business. He also supplied copies if the affidavits
*fci^e**#ed above. According to Mr. Hall, the problems with the business include:
underage drinking, offenses against public decency, indecent acts, alloWfrlg
drinking and loitering and other illegal activities in the parking lot, nightclub
patrons parking in the adjacent residential neighborhood,. . . [and] excessive
noise generated in the parking lot. (Tr. 12).
Several people spoke to the Planning Commission, including City employees, and
neighbors of the business. No oaths were administered, the rules of evidence were
not observed, and there was no opportunity to coss-examine. Sergeant Salazar from
the Midvale Police stated that there were 36 arrests in the parking lot at Plaintiffs
business for alcohol violations in April and May, 2008. There were also 24 arrests
for public urination, which is under the general heading of lewdness. One person told
the detective that the bathrooms at the Tropicana were closed, and there was no other
place to go. The parking lot "is utter chaos the evenings of live bands". Eleven cars
were towed for parking on Wilson, St, to the west of the parking lot. There were six

5

arrests for misdemeanor drug possession. There was no statement by the sergeant that
the business had been notified of the arrests, or had been warned about the conduct
in the parking lot and surrounding areas. And there were no statements as to whether
the arrests resulted in convictions. Tr. 16-18. Mayor Jo Ann Seghini said she had
walked the neighborhood on a Sunday and Monday. There was a lot of glass,
discarded cans and bottles; and the City streets department sweeper has to go there
weekly. There has been damage to lawns and it is obvious that people park in areas
of the neighborhood and leave trash. It creates a dangerous environment for the
people of the neighborhood. Tr. 18-21.
Plaintiffs counsel said that the club is a comfortable place to visit. The
parking lot is patrolled by outside security. The back entrance to the parking lot has
been blocked off, and customers are not allowed to park there. The establishment has
offered to employ off-duty police officers as additional security. That would require
City permission, which has been withheld without giving a reason. The business is
only open Friday, Saturday and Sunday nights. The staff has been instructed to go
a block in every direction and pick up items of trash after closing. Tr. 21 -25. Lewis
Kennedy, the president of Complete Security Services said that he provides security
on Friday and Saturday nights. The rear entrance to the parking lot is blocked off
6

with a van. A security person stands in the parking lot and directs traffic. Two
people on Friday nights, and four people on Saturday nights patrol the parking lot full
time. These are in addition to Salon Tropicana's own security personnel who work
the door area, as well as inside. No public urination is allowed. People who attempt
to do so are removed from the property immediately. If people are seen drinking in
the parking lot, they are told to leave, and are not allowed in the club. If they appear
intoxicated, the police are called to avoid them driving. There have been some fights
in the parking lot, but they and the in-house security break it up, and make sure that
they leave separately. Glass bottles and cans are confiscated. Tr. 26-32.
David Kifuri, one of the owners said that there have been no citations issued
to the club for any reason. There have been no citations, complaints or warnings by
the DABC which supervises their alcohol sales. The establishment is a restaurant
with entertainment, and it is family friendly. They were not told of any problems in
the parking lot and surrounding area until the City started talking about revoking the
license or conditional use permit. When the place first opened, they blocked the rear
entrance to the parking lot, but were told to remove that barrier, by the City. They
asked the City to post "no parking" signs in the rear, but they did not. Only very
recently, the City painted the curb red. They do not allow urination in the parking lot.
7

Security handles any problems. Beer, or any other liquid, is not allowed to come out
of the establishment. If security people see beer in a car, it will be confiscated. They
are not allowed in. The business has requested permission to employ off-duty police
officers, but have been refused. They have over twenty of their own security people.
The rest rooms are adequate. The men's room has 8 stalls. Arrests for drug use have
been as a result of them calling the police. Drug use is not tolerated. Tr. 32-42.
Susan Skog saif that she lives on Wilson St., to the rear (west)of the parking
lot. Her husband is in the military. They have children, aged 11 and 13. There have
been problems for about three years. Cars lining the street every Friday and Saturday
night. People are drinking in their cars. Then they walk over to the Tropicana. On
Sunday mornings, she has to sweep up broken glass and cigarette butts. Her neighbor
saw a marijuana cigarette in the gutter. Pieces of Corona beer bottles have been
pulled out of tires. They met with the business owners a year ago, hoping to stop the
problems, but they did not stop. There has been so much urination in the area that the
lawn will not grow. On one Monday morning a couple of weeks ago, there were 16
beer bottles picked up in one block. There was a syringe in a planter box. There have
been fights in front of her home. The no parking signs and red curb stop her from
having parties. Tr. 46-51. Jack Hendrickson said that he owns Eagle Machine, "just
8

on the other side of the fence from the Tropicana". He has had beer bottles thrown
at his door and has had graffiti on the wall in front of his building three times in the
last year. Within the last month, he had a prowler, who climbed the fence behind
Caesar's Motorcycle shop (to the north, away from Plaintiffs business). A car came
up, and the prowler jumped in. "They are actually using all that traffic and those
parking and the problems that are going on and the confusion to burglarize our
neighborhood." Neighbors have had meat stolen from their freezer, windows broken,
and a stereo stolen. Now they have painted the curb red, and people can't even have
company park in front of their homes.

There is a lot of construction going on, on

the bridge in the area. People try and cut through to get around it, and are throwing
bottles and cans on the street. There is noise late at night with stereos booming. (Tr.
51-56). Caesar Boswell said he owns the motorcycle shop at 7922 South State St.
He has been in business 31 years. There is a parking problem in front of his place.
His sidewalk and front parking is covered with beer bottles. Recently he saw a man
with no shirt, and in handcuffs, running through his yard. Tropicana Security caught
him and held onto him, but he escaped again. There does not seem to be enough
parking. (Tr. 56-58). Eric Skog, the husband or Susan Skog said he would be
deployed in the military in March, 2009, and hoped problems would be solved by
9

then, so he would not have to worry about his family while he was gone. (Tr. 58).
Allen Diamond said that he is one of the heads of security at Salon Tropicana.
He takes his job seriously and patrols the back to prevent people from parking on the
back streets. They prevent people from bringing drinks out of the establishment, and
patrol to avoid drinking in the parking lot. They cannot patrol streets to prevent
anyone from drinking on public streets, but do prevent it in their parking lot. They
try and prevent, or break up, any fights; and they happen occasionally as with any
entertainment facility.
Nick Loulas said that he lives on the corner of Wasatch and Wilson. There
have been bottles and cans thrown over the fence into his back yard. He thinks that
homeowners should be given passes for company to park in front of their homes at
red curbs. (Tr. 60-61).
Christopher Ham said that he also works security at Tropicana. He does not
think the bottles and cans seen in the neighborhood can be coming from the club. If
people park their vehicles in back of the parking lot, they are told to remove them.
Tr. 61-62.
John Hendrickson said that he lives at 7887 South Taft St., and is the son of
Jack, the owner of the machine shop. He picks up bottles and a lot of glass. He has
10

also painted the cinder block wall between the club and the shop to remove graffiti.
He fears for his kids going out after dark. Tr. 63-64. Ryan Meinzer said that lives
at 7924 Wilson St. He thinks that Tropicana has been doing the best it can. But it's
not enough. There are problems with trash and noise. The area just isn't safe
anymore. Tr. 64-66.
Jonathan Gambough said that he also works security. There are other places
in the area, including clubs, and a 7-11 where the bottles and cans may be coming
from; but they do not come from Tropicana. Tr.66-67. Sergio Hernandez said that
he is head of security at Tropicana. If he sees people coming in who are drunk or
who are drinking, they are not allowed in. He thinks solutions should be found
without throwing around a lot of accusations. Tr. 68-69.
Juliette Meinzer said that she is afraid to allow her kids to walk to the 7-11 or
the library. She is concerned about bottles and glass, and thinks maybe Tropicana can
hire someone on weekends to sweep thing up. There was a stabbing in front of one
of the duplexes late at night. Tr. 69-71. Wayne Staker lives a block away from the
Tropicana parking lot, but still finds trash in his yard. There is too much traffic and
noise in the neighborhood at night. Tr. 71-73.
Sandra Cezares said that she works security at the door of Tropicana. She
11

works the parking lot as well, and tries to make sure no illegal activity goes on there.
She thinks alcohol in the area is coming from 7-11. Tropicana is a nice place to go
and to work. Tr. 73-74.
Rueben Soriano said that he is a customer, who has brought his family. He has
been there on two holiday weekends, on Sunday nights. They have had things well
under control. On one occasion, when he left the club first, and his wife stayed
behind a few minutes, security did approach him in the parking lot to ask why he was
just sitting there. Tr. 76-77.
Adam Robinson said that he lives on Wilson St. There are problems pretty
much only one night a week, on Saturday, but it is really bad on that night. There
have been stabbings and a shooting, and things need to be cleaned up. Tr. 79-80.
Keith Freeman said that he is the landlord. He met with Mr. Hall and
suggested the use of off-duty Midvale police officers as additional security. That was
denied, so he spent a great deal of time and effort contacting the Sheriffs office and
had it worked out with them. Then Midvale sued the landlord and Tropicana,
claiming it was a nuisance. He then met with the mayor, and was told that he was
wasting his time and effort, that they would not agree to any such solution. Tr. 86-88.
After the public comment period expired, the Commission asked additional
12

questions of David Kifuri, one of the owners. Re-entry is only allowed under
supervised circumstances, if an employee goes out with someone who has left
something in his car. When the club gets to capacity, there is sometimes a line for
those waiting to go in. As many as 60 people have been lined up. The number of
people allowed inside, or in line, is not more than the parking lot capacity. Once that
is reached, people are turned away. People are not allowed to park on the streets to
the west and to come in from there. There is another bar, the Tradewinds, in the same
complex, and a bowling alley, and a restaurant nearby that sells beer, as well as 7-11.
No beer comes from Tropicana, so it must come from elsewhere. Nobody is allowed
to loiter in the parking lot. He did not think a small and orderly line was a breach of
the agreement, but it will be discontinued immediately. Nobody has notified them of
problems they say are happening, including urination, etc. They only found out about
such allegations when this action started. The City says to call the police if there are
problems, and then the police are upset that they are called. They have repeatedly
asked for permission to employ off-duty police officers as security, and have been
denied. Tr. 90-117.
The Commission proceeded to make a decision without any written findings.
Instead, Mr. Smith suggested the following as a basis for revoking the conditional use
13

permit:
I'd like to make a Motion based on the findings of traffic on Wilson, bottles
and trash within two-block radius of the establishment, the ruckus and noise,
the garbage left behind, the public concerns, public intoxication, and the
parking and loitering from crowds being left in the parking lot, finding that
Salon Tropicana has violated the conditions of its permit, and has been given
sufficient opportunities to address past violations, and has failed to do so. This
would require the Planning Commission to revoke the Conditional Use Permit
under section 17-3-4 of the zoning Ordinance. Without the Conditional Use
Permit, the live entertainment and dance would no longer be allowed as part
of the Salon Tropicana operation. Tr. 123-124.
This Motion was passed unanimously, after being amended "to also include the
neighbors' affidavits and the police reports". Tr. 125. The affidavits of residents in
the neighborhood were consistent with the statements made by those same people at
the Planning Commission meeting. An appeal to the City Council was promptly
taken from the decision. The City Council, with no additional evidence, sustained the
Planning Commission, at its meeting on October 7. The final order of revocation was
to be effective upon preparation of findings of fact, and final action by the City
Council meeting of October 21. R. 33-35.
SUMMARY OF ARGUMENTS
ARGUMENT
POINT I
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THE PROCESS OF TERMINATING A CONDITIONAL USE PERMIT THROUGH
A PUBLIC HEARING DENIES DUE PROCESS OF LAW TO THE PERMIT
HOLDER.
The loss of the conditional use permit for a business which has existed for
many years, and which depends substantially on the continued good will of its
clientele, is certainly an irreparable injury. As with a business license, there is a
property interest in the permit, and it should not be subject to revocation without due
process of law.
The City was without legal authority to revoke Plaintiffs conditional use
permit license as it did, through the use of a public hearing without any semblance of
procedural rights, and without either a criminal conviction or a district Court nuisance
proceeding. In Whiting v. Clayton, 617 P.2d 362 (Utah 1980), the City of Midvale
made an administrative finding that the business operated by Plaintiff was a nuisance,
and abated that nuisance by revoking the business license. The Utah Supreme Court
found that this was a misuse of both the City ordinances and State statutes on the
abatement of nuisances and the granting and revocation of business licenses. While
the Court found that an alcoholic beverage license can be revoked when "necessary
for the protection of public peace and morals"; a business license may not be so easily
revoked, as there exists a property interest in that license, which requires due process.
15

As the Court indicated in Whiting, the established procedure for abating a nuisance
is by filing an action for abatement in the District Court. The procedures are
addressed both in the Criminal Code, § 76-10-801 etseq., and in Title 47, Chapter 1,
entitled "Nuisances". Both chapters define a nuisance to include allegations similar
to those made by the City here. Section 47-1-1 U.C.A. defines a nuisance to include
"any building, structure or place, for the purpose of lewdness, assignation or
prostitution". Section 76-10-803 U.C.A. defines a nuisance to include doing acts
which "offends public decency". The County (District) Attorney, the City Attorney,
or even a citizen may file the appropriate action with the District Court to abate the
nuisance. The Supreme Court, in Whiting specifically found that a city administrative
proceeding which declared the business to be a nuisance, and revoked the business
license, was without statutory authority:
We are referred by the City to no authority either in its ordinances or in state
statutes which permit it to revoke the amusement and business licenses on the
basis of an administrative finding of a nuisance. To this extent, the City
exceeded its authority in revoking these licenses and ordering the business
closed. 617 P.2d at 365
In this case, the City has not attempted to revoke the license for alcoholic beverages,
which would appear to be subject to less of a procedural due process requirement.
There have been, however, no grounds asserted to support such a revocation. The
16

City actually has commenced a nuisance action in the Third District Court, but has
not proceeded on it. See Midvale City v. Salon Tropicana. Civil No. 080914839,
pending before Judge Hilder. If the City wishes to use allegations of nuisance to
revoke the conditional use permit, it should proceed on that action and obtain a
judgment to that effect.

Attempting to short-circuit the process here is legally

insufficient.
The alternative, under Whiting, is to obtain a criminal conviction of the
business or someone in a position of responsibility with the business. Allegations
brought in a City Planning meeting as to the conduct of others, not under the control
of Plaintiff, are insufficient under the City Code, under State statute, and specifically
under Whiting. As earlier stated in Anderson v. Utah County Board of County
Commissioners. 589 P.2d 1214, 1216 (1979):
On the other hand, inasmuch as the licensing of his business does represent a
substantial property interest to the plaintiff, which also has its effect upon the
public welfare, it should not be destroyed or disrupted arbitrarily, nor without
following fundamental standards of due process of law to guard against
capricious or oppressive administrative action.
If the City had regularly complained to management, of misconduct on the
premises, perhaps a Court could find that there was a pattern of misconduct
amounting to a nuisance and would have issued an abatement order; but the City kept
17

most of its investigations secret from the business owner; and no court has taken
abatement action. If the City had taken criminal action against the business, instead
of against customers, and proved to a court that the conduct was encouraged by the
business (which they apparently were not prepared to do), the alcohol license, the
business license, or the conditional use permit could be revoked as a result of those
criminal convictions. But, they chose to do what the Supreme Court said they cannot
do - proceed administratively without any competent findings of misconduct; and
such is a denial of due process. The proceeding before the City Planning Commission
did not constitute due process. Rather than putting on witnesses who would be
subject to cross examination, the Planning Commission held a public hearing in
which citizens were allowed to make statements, not under oath, and not subject to
cross-examination or standards of proof. That led to allegations of misconduct which
were not proved, other than by rumor and innuendo.

Members of the Planning

Commission are City appointees and can be expected to give deference to the Mayor
and the planning staff when they are asked directly to take action. The Supreme
Court of California, in Haas v. County of San Bernardino, 45 P.3d 280 (Cal. 2002)
invalidated a review scheme where haring examiners were hired on an ad hoc basis,
as the implication was that hearing examiners would only be granted additional cases
18

if they favored the City in their decisions. The bias of the Planning Commission
members raises the same questions.
This Court found the revocation of a business license was arbitrary and
capricious in the recent case of 14th Street Gym v. Salt Lake City Corp., 183 P.3d 262,
2008,UT App 127 (Utah App. 2008). The Plaintiffs position here is remarkably
similar to that of the Plaintiff in 14th Street Gym:
Over the years, the City has had concerns about illicit sexual activity occurring
on Gym premises. In November 2000, the Gym entered into a stipulation with
the City to hire additional employees to monitor the premises and guard against
improper conduct. Between October 2003 and October 2004, City police
officers entered the Gym as paying members and observed various incidents
of lewd conduct including masturbation and oral sex. These incidents were
primarily observed in the Gym's steam room and resulted in at least two
citations for illegal activity, ^f 3.
In January 2005, a City hearing officer conducted a hearing (the 2005)
Hearing) concerning the possible revocation of the Gym's business license due
to lewd activity on the premises. The hearing officer made findings that lewd
conduct occurred on Gym premises on five separate occasions between
October 2003 and October 2004; that the lewd conduct constituted violations
of City code provisions and warranted suspension or revocation of the Gym's
license; that an employee of the Gym' "condoned, encouraged, or turned a
blind eye towards the lewd conduct"; and that the Gym's ownership had "an
opportunity and a duty to know about the lewd conduct occurring at [the]
business." Pursuant to these findings, the hearing officer entered an order (the
2005 Order) suspending the Gym's business license outright for ninety days,
and provisionally for another 270 days. The 2005 Order stated that "[i]f any
problems arise in the nine months following the first 90-day period, the license
will be revoked after a hearing is held and the hearing examiner determines
19

that a violation has occurred."^ 4
In March 2006, the City held another license revocation hearing (the 2006
Hearing) pertaining to the Gym. Testimony at the hearing included that of
Williams; Kim Oliver, the City detective who had made the 2005 lewdness
arrests; Edna Drake, a City business licensing officer; and A.J. Busch, the
Gym's owner. Busch testified to steps he had taken since the 2005 Order to
prevent recurrences of lewd conduct on the premises. Neverthless, in light of
the June 2005 arrests, the hearing officer entered an order (the 2006 Order)
reiterating the 2005 Order's provisional operating language, determining that
another violation had occurred on Gym's premises, and stating that "the 2005
Order has been abrogated and, therefore, there will be a revocation." % 6.
The 2006 Order revoked the Gym's license solely based on violations of City
code by two persons who were not Gym employees or agents. While it is
possible that these acts could also represent code violations by the Gym if the
Gym knew of, should have known of, or condoned the acts, the 2006 Order
made no such findings. Nor is there evidence in the record particularly
supporting such a conclusion. Indeed, the hearing officer commented at the
2006 hearing:
I'm not saying, not saying that Mr. Busch or anybody at the 14th Street
Gym has precipitated the problem that we're talking about today with
the arrest and the conviction of these two individuals who now are not
members and were not employees, and there's no testimony that they
were even volunteers . . . .
In light of the record, and our conclusion that the 2005 Order allowed for
revocation of the Gym's provisional license only upon further violation by the
Gym, we determine that the City's revocation of the Gym's license for the
actions of third persons, without any finding of culpability on the part of the
Gym, was arbitrary and capricious, f 15

In both cases, there had been previous actions in which the Plaintiff had been warned
20

about its conduct. Both cases resulted in an order, or agreement, to take care of
problems. And in both cases, the Plaintiff has claimed that they have done all that
they are legally required to do to maintain their license or permit. The result
demanded by the City is contrary to due process, and not in the interest ofjustice. As
with the Gym, the City's tolerance of this business for five years, in which Plaintiff
has received no citations for unlawful conduct, belies the City's claim that a
revocation is required.
The Court's Order granting Summary Judgment to the City and denying it to
the Plaintiff relied on Midvale City Code § 17-3-4.g. which states as follows:
If the community and economic development department determines that the
folder of a conditional use permit or an administrative conditional user permit
is in violation of the terms or conditions upon which the permit was issued, the
community and economic development department shall notice the permit
holder and schedule a hearing before the planning commission at which the
permit holder must show cause to the planning commission why the
conditioned use permit or administrative conditional use permit should not be
revoked. If the planning commission determines that the terms or conditions
of the permit have been violated, it shall cause the permit holder to specify how
the holder will promptly comply with the terms and conditions of the permit,
or it shall revoke the permit.
The Court found this to be adequate legal basis for the decision of the City
Planning Commission in revoking the conditional use permit. The Ordinance cited,
however, seems to contemplate granting the permit holder an opportunity to "show
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cause" why the revocation should not be made. That comes after the determination
has been made that the permit has been violated. That is not what actually happened
in this case. The hearing before the Planning Commission was basically a gripe
session by neighbors to the rear of Plaintiff s business. Plaintiff was not allowed to
adequately respond to those grips and complaints. After the neighbors had their say,
one of Plaintiffs owners was asked several questions by the commission members, but
that certainly does not meet the standards of the ordinance. Not only, then, did the
proceedings before the commission violate due process, but they did not meet the
fairness standards set forth in the City's own ordinance. For this reason additionally,
the proceedings before the City Planning Commission were inadequate.
Defendant started out its argument below by citing a case, Diamond B-Y
Ranches v. Tooele County. 2004 UT App 135,91 P.3d841 (Utah App. 2004), "which
casts doubts as to whether a plaintiff has a property interest in a conditional use
permit itself where denial of the permit would not leave the real property
economically idle." (Def. memo.,fn. 1). The City has exaggerated its support for the
City's position.

That case, as the Court made clear, was more focused on a

"regulatory taking" which is compensable under the Fifth Amendment. The Court
ruled against the City, which claimed that it had not taken anything of value in
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refusing th grant the conditional use permit. In this case, the facts are that, while the
business is licensed as a restaurant, it is not economically viable without the
conditional use permit. That really is the major issue between the parties. The City
claims that the very economical viability of the property is why the conditional use
permit must be withdrawn. Making the property viable just makes too much noise,
brings in too much traffic, and causes too many headaches for the neighbors. So, the
City is not aiming just at the conditional use permit; they are aiming to reduce the
noise, traffic and other problems by starving the business of customers. The City
points out that it does not seek to totally kill the business, as it has not attempted to
withdraw the beer license or the business license itself. The business can stay, the
City proclaims, as long is it doesn't draw enough customers to succeed. That is
exactly what this Court ruled is compensable in the Tooele case. This business is
located in a large basement area of a strip mall. It has a large parking lot, and it is
nestled among an auto body shop, a machine shop, a tire store and an auto parts store.
The City says it is not compatible with the neighborhood; but it is hard to imagine
what use could be made of this property which would satisfy the neighbors. Because
the City knows there can be no viable use of this area without this kind of permit, it
does not need to use other possible avenues of closure. Thus, the procedure used is
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very much open to attack on due process grounds. If the process is not fundamentally
fair, it fails as a violation of property rights. This process was not designed to fairly
prove that Plaintiff had failed to conform with the conditional use permit, it was a
purely political process in which the Mayor took the personal lead, out walking the
neighborhood to show distressed neighbors that she cared. The outcome was never
in doubt, and had little to do with the "evidence" introduced at the hearing. The
Midvale Code section that is cited by the City (Memo. p. 21-22) grants power to the
Planning Commission to revoke the permit if it "determines that the terms or
conditions of the permit have been violated." That is a factual determination to be
reviewed by the Court. While the Planning Commission may deserve some deference
in such a decision, the Court is certainly empowered to review the factual
determination with a more neutral eye, and outside of the presence of a bunch of
upset property owners.
The City specifically cites to only one item in the transcript where it claims
there is direct evidence of a violation. That (fn. 4) is that there have been instances
of people lining up outside the business waiting for an opportunity to go inside.
While the manager, Mr. Kifuri, Stated that he did not understand that as a violation,
he pledged to immediately discontinue the practice, and to make sure that people were
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turned away when maximum capacity was reached.

Certainly, that is a small

violation which does not support the drastic measure now sought. And it is quite
remote from the complaints made by the City and the neighbors. It would be better
policy, of course, for the City and the business to work together to solve any such
problems. The City retorts that it does not have to work with businesses to solve
problems; but it does not have the power to be arbitrary and capricious; and this is but
one example of being so.
POINT II
THE DECISION OF THE PLANNING COMMISSION, AS UPHELD BY THE
CITY COUNCIL, WAS ARBITRARY AND CAPRICIOUS.
Under Whiting and Triangle Oil Inc. v. North Salt Lake Corp.. 609 P.2d 1338
(Utah 1980), the action of the City in revoking a business license will not be upheld
if that action is determined to be "arbitrary and capricious". The conduct used as the
basis for the revocation was not the conduct of the business itself, but allegedly that
of the customers. Even though officers had allegedly observed improper conduct on
the part of customers on previous occasions, they did not report it to management.
No citations were issued for any violations to the business or any of its employees.
The problems are compounded by the way in which the hearing was conducted.
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Neighbors and others opposed to the business were allowed to state their objections
and to tell stories of incidents that may or may not have had any relation to the
Plaintiffs business. Prowlers in the neighborhood, graffiti on the wall of an auto
wrecking yard, and bottles thrown from passers-by in an area of heavy highway and
bridge construction were attributed to Plaintiff without any basis for such allegations.
Statements of some residents were to the effect that some of the problems in the
neighborhood are due to the highway construction. (Tr. 54) Obviously, some is due
to the nature of the State Street area and to other businesses and heavy traffic. The
City has actively discouraged, and even interfered with, efforts to solve any problems
with additional security. The mayor told the landlord, Mr. Freeman, not to waste any
more time trying to solve the problems, as the City would not accept anything but a
closure. (Tr. 87). This statement, in advance of the Planning Commission hearing,
shows that Plaintiff could not have expected a fair hearing in this matter.
In the Salt Lake City hearing in the 14th Street Gym matter, witnesses were
called under oath, and then they were cross-examined by counsel for the Gym. It was
still not sufficient to uphold the closure. Nothing approaching that kind of procedural
due process took place in Midvale. Some of the stories (to call it testimony is
misleading) were incredible, and obviously much was irrelevant. There were vague
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references to a stabbing and a shooting in the neighborhood, but no details as to time
or how these incidents might be related to Plaintiffs business. The use of such
extraneous material created prejudice in the minds of Planning Commission members,
without any real probative value. Any decision based on it is clearly arbitrary and
capricious.
The District Court's ruling, in responding to Plaintiffs myriad concerns, simply
states:
The record contains substantial evidence to support the Midvale City Planning
Commission's and City Council's determinations that violations of the
conditional use permit had occurred and, accordingly, substantial evidence
supports the decision to revoke Plaintiffs conditional use permit.
The Court failed, in its Order, to point out any of the substantial evidence on which
the City could validly support its decision to revoke the permit. Once again, it is
inadequate for the Court to respond to the Plaintiffs objections with a short
conclusory Order. The Court should have set forth adequate and substantial basis for
the revocation of the permit. The Court Order does not address Plaintiffs arguments
that the Order was indeed arbitrary and capricious. Therefore, the Trial Court's Order
gives little for this Court to review. This Court, therefore, is required to review the
evidence anew. While this Court is required to give deference to findings of fact made

27

by the lower Court, no such findings of fact where made. There is nothing on which
this Court can base its affirmance of the Trial Court's ruling. Once again, citing
Anderson v. Utah County Bd. of County Com'rs., 589 P.2d 1214. 1215-1216 (Utah
1979):
[1] We agree with the plaintiffs contention that the forgoing are not really
"findings of fact" but are simply recitals of procedure. They do not constitute
findings as required by Rule 52(a), U.R.C.P., which provides:
In all actions tried upon the facts without a jury ..., the court shallfind
the facts specially and state separately its conclusions of law thereon .
... [Emphasis added.]
[2,3] It is true that we indulge the presumption of regularity in the proceedings
before the trial court. But this does not suffice when the record itself exposes
essential deficiencies. With certain exceptions, not applicable here, the justquoted rule must be complied with and a judgment cannot stand unless there
are findings which will justify it.
[4,5] The failure of the trial court to enter adequate findings requires that the
judgment be vacated.
As in Anderson, the court below did not make adequate findings on which this Court
can affirm. This decision should be vacated and remanded for findings which show
that the decision of the City was not arbitrary and capricious, and was indeed
supported by substantial evidence.
Reversing the revocation of the Conditional Use Permit does not leave the City
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or the neighbors without remedy for continuing problems. The City can go forward
with its nuisance action, if it wishes to do so. If Plaintiff commits violations, it can
be cited, and convictions of violations may be separate grounds for a revocation. If
there are alcohol violations, there can be an action to revoke the alcohol license.
And, if there are continued criminal activities in the area, the law most certainly can
and should be enforced.

The police reports show a sporadic and half-hearted

enforcement effort. And, of course, the City can give their permission to use off-duty
law enforcement officers from the Sheriffs department.

The facts point to a

conclusion that the City has never considered the myriad of alternatives to this
improper revocation action; and forcing them to do so will not put the neighborhood
at additional risk.
CONCLUSION
Plaintiffs business, a restaurant with music and dancing, has been in business
since 2003. In 2005, after concerns were expressed over noise and other unwanted
activities, Plaintiff agreed to a security plan to control the problems in the parking lot
and adjacent areas. Testimony at the Planning Commission hearing is that the plan
has been complied with. There remain problems and concerns; but the area has been
involved with highway construction, is home to industrial businesses, and is on a
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heavily traveled State highway. The conduct complained of cannot be attributed to
Plaintiffs, and is legally insufficient to support a conditional use permit revocation.
Further, the procedures used by the City do not comport with due process of law, and
did not give Plaintiff a fair and proper chance to be heard. This Court must find that
the decision of the City Planning Commission, as affirmed by the City Council and
the District Court, is arbitrary and capricious, and not based on sound legal or factual
grounds.
DATED this U day of May, 2009.
W. ANDREWMCCULLOUGH, L.L.C

W. Andrew McCullouglf
Attorney for Appellant

CERTIFICATE OF SERVICE
I hereby certify that on the

day of May, 2009,1 did hand deliver two

true and correct copies of the foregoing Brief of Appellant, to H. Craig Hall Attorney
for Appellee, 201 South Main St., Suite 2000, Salt Lake City, UT 84111,
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W. atoRE^ MCCULLOUGH, L.L.C. (2170!
Attorney for Plaintiff
6885 South State Street, Suite 200
Midvale, Utah 84047
Telephone:
(801) 565-0894

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
SALT LAKE DEPARTMENT, STATE OF UTAH
oooOooo
SALON TROPICANA MIDVALE,
INC., a Utah corporation,
COMPLAINT
Plaintiff,

civil NO. a so? .aa.fr *o

vs.
Judge

CITY OF MIDVALE

^XJJJZW^^

Defendant.
oooOooo
COMES NOW the Plaintiff who complains of Defendant and for causes
of action alleges as follows:
FIRST CAUSE OF ACTION
1,

Plaintiff is a Utah Corporation, with its principal place

of business in Salt Lake County, State of Utah, and is the owner of
Salon Tropicana located at 7980 South State, Midvale, Utah,
2.

Plaintiff was previously issued a conditional use permit

for live music and dancing.

A copy of that Permit is attached

*.«'V«U J ^ '* 1

hereto, labeled "Exhibit A", and by reference made a part hereof.
The business has been open and doing business for over five years.
3.

Plaintiff's lease is for a small part of the premises

only, and does not extend to exclusive control of the parking lot
in

which

certain

activities

are

alleged

to

Plaintiff is not exclusively responsible for those
shares

a

parking

businesses.

lot

with

a

bowling

alley

have

occurred.

activities.
and

with

It

other

Like this business, the bowling alley remains open

late at night and generates traffic.
4.

The business is open only three nights a week, Friday

through Sunday.

On Friday and Saturday nights the establishment

features live music and dancing, as well as a full buffet dinner
for its patrons.
5. The business fronts on State Street, but is part of a strip
mall at that location which extends away from State Street towards
a residential area to the rear.
6. While the business is licensed to sell beer, it is family
friendly, and has areas for younger people to associate, including
music and dancing.
7.

There

overflow,

have

been

complaints

by

neighbors,

littering, noise, and inappropriate

of

traffic

activities

in or
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around the parking lot.
8. In 2005, this business and the City entered into a security

i
agreement, whereby Plaintiff would provide parking lot security,
and would take steps to reduce traffic overflow, noise, litter, and
other activities of concern to the neighbors.

A copy of that

agreement is attached hereto, labeled "Exhibit B", and by reference
made a part hereof.
9.

Plaintiff has fully complied with all requests made by the

City as to the abatement of any situation or activity which might
affect the comfortable

enjoyment

of neighboring properties, or

might be offensive to the senses.
10. These efforts have included security in the parking lot,
i
both in-house and contracted private security.
On Friday and
Saturday nights, a security vehicle remains in the parking lot,
regularly driving around the parking lot.
personnel are outside the door.
with promptly,

Additional security

Inappropriate activities are dealt

and the offending parties

are removed from the

property.
11. People are not allowed to congregate in the parking lot.
They are expected to come into the building, or leave.

While

previously, some lines of people waiting to get into the building
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have been allowed to congregate, that has been eliminated.

Once

the building has met its maximum occupancy, potential customers are
turned away, and asked to leave the premises.
12. Rear access to the parking

lot has been cut off, and

residential streets to the rear have been marked as "no parking".
Security personnel observing potential customers parking in the
residential areas instruct them to remove their vehicles, or they
are not admitted to the premises.

Plaintiff previously attempted

to block the rear entrances to the parking lot; but there were
complaints as to lack of access by the bowling alley, and access
was restored.
13.

That access has now been eliminated.

Pursuant

to

the

agreement

with

the

City,

security

personnel do not allow any drink containers to be taken out of the
establishment by those leaving.
14.

The business has had no citations of any kind, in the

last five years, either from the City or from the State Department
of Alcoholic Beverage control.
15.

Plaintiff has offered to increase security in the parking

lot by hiring off duty Sheriff's officers for additional security,
and has made contact with the Sheriff's office. Defendant has,
however,

actively

interfered

with

the

efforts

of

Plaintiff

to
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increase security, by withholding permission for such security.
These efforts are in bad faith.
16. Plaintiff has no control over the activities which are
alleged to have occurred on public streets, and cannot be held
responsible for such activities.
17.

Defendant alleges a number of arrests in the vicinity of

this Defendant's establishment for "lewdness", which is a violation
of Utah Code Ann. § 76-9-702(1), a class B misdemeanor.

The actual

allegations, however, are of violations of § 76-9-702(5), a class
C misdemeanor.

Plaintiff's security personnel have aggressively

acted to prevent such incidents.
18. Beginning

in the spring of 2008,

Plaintiff's retained

counsel has made a strong effort to resolve differences between his
establishment and the City, with very little interest or response
from the City.

Copies of correspondence from counsel to the City

Attorney are attached to the Affidavit of David Kifuri.

The City

has been non-responsive to their overture.
19. While the establishment is licensed as a restaurant, it
relies on its weekend music and dancing for its livelihood.

A

revocation of the conditional use permit will result in the closure
of the business.
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20. The Midvale City planning commission acted to revoke the
conditional use permit on September 10, 2008, citing complaints of
the neighbors and other activities around the building. A copy of
that revocation

is attached hereto, labeled "Exhibit C" and by

reference made a part hereof.
the decision.

An appeal was promptly taken from

A copy of that appeal is attached hereto, labeled

"Exhibit D" and by reference made a part hereof.
21. The City Council, with no additional evidence, sustained
the Planning Commission, at its meeting on October 7.
order

of

revocation

was

to

be

effective

upon

The final

preparation

of

findings of fact, and final action by the City Council meeting of
October 21. A copy of that final Order is attached hereto, labeled
"Exhibit E" and by reference made a part hereof.
22. Closure at this time is arbitrary and capricious within
the meaning of the statute; and a full review by this Court will
result in a reversal of the City's actions.
23. Unless the City is temporarily enjoined from enforcing its
order revoking the conditional use permit, the business will close,
and he will

lose his customers and

employees, as well as his

livelihood, and the livelihood of approximately 38 employees.
24. It is in the public interest to preserve the status quo
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31.

This cause of action is brought pursuant to the Utah

Declaratory Judgment Act, Section 78-33-1 et seq.
32. Pursuant to the Utah Declaratory Judgment Act (Section 7833-1 U.C.A.), this Court has power "to declare rights, status and
other legal relations, whether or not further relief is or could be
claimed.
33. Further, pursuant to the Act in Section 78-33-2 U.C.A.,
"any person interested under

a deed, will or written contract, or

whose rights, status or other legal relations are affected by a
statute, municipal

ordinance,

contract

or

franchise, may

have

determined any question of construction or validity arising under
the instrument,

statute, ordinance, contract

or franchise, and

obtain a declaration of rights, status or other legal relations
thereunder.'"
34.

This

declaratory

statute

allows

relief, pursuant

the

Court

to Section

discretion

to

78-33-6 U.C.A.

deny

if the

judgment "would not terminate the uncertainty or controversy giving
rise to the proceeding," This Defendant alleges that the high state
of uncertainty over the meaning of the terms of this ordinance was
deliberate and willful on the part of the Midvale City Council, in
that

this

Defendant

has

the

legal

right

to

terminate

that
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uncertainty by declaratory judgment herein.
35. Plaintiff is entitled to a declaratory judgment that the
actions of the City are without authority, are contrary to law, and
are without Due Process of Law.
36.

Further, Plaintiff is entitled to a declaratory judgment

that its business is legal and without cause for the actions the
City has taken against it.
THIRD CAUSE OF ACTION
37.

Plaintiff realleges paragraphs

1 through 37 above as

though they were fully set forth herein.
38.
money

Plaintiff has no adequate remedy at law.

damages

irreparable

could

harm

adequately

described

compensate

herein.

Neither

No amount of

Plaintiff
damages,

for

the

replevin,

attachment, nor any other legal remedy will suffice to safeguard
the exercise of those rights.

Plaintiff, its agents, employees,

patrons, and the public at large will suffer irreparable injury if
injunctive relief is not granted, and if Defendant City of Midvale
is

permitted

to

arbitrarily

and

capriciously

enforce

rules,

regulations and ordinances at issue herein.
39.

The public interest would best be served by the granting

of injunctive

relief; and the public

interest

is disserved

by
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permitting

the

enforcement

of

invalid

rules,

regulations

and

ordinances.
FOURTH CAUSE OF ACTION
•40.

Plaintiff

realleges and incorporates paragraphs

1-39,

above, as if fully set forth herein.
41.

Plaintiff is the beneficial leaseholder of the property

specifically described herein.

Further, Plaintiff has a property

interest its license to do business in Midvale City.
42.

Use of the rules, regulations and ordinances as set forth

above constitute a constructive taking of the property interests of
Plaintiff in the real property and in the business license and
property,

which

capricious

taking

is

predicated

characteristics

of

the

on

the

rules,

arbitrary

regulations

and
and

ordinances.
43.

The taking herein described

value of Plaintiff's business
extent that
property

is

it is tantamount
arbitrary

and

infringes on the use and

license and property to such an
to a taking.

capricious

and

The taking of the
has

no

substantial

relation to the public health, safety, morals or general welfare.
The taking is without compensation and without due process of law.
44.

Plaintiff has invested considerable sums of money to set
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up

its

business,

prepare

the

property,

and

engage

in

other

endeavors in furtherance of the establishment of its business on
the property at issue.
45, The actions of the Midvale City constitutes a taking of
its business license and property without due process of law.
WHEREFORE, Plaintiff prays judgment as follows:
1.

For temporary injunctive relief prohibiting the City from

interfering

with the lawful operation

of Plaintiff's business,

pending the outcome of this action; and for a permanent injunction
thereafter, granting the same relief.
2.

That the Court issue a Declaratory Judgment as to the

continuing legal operation of Plaintiff s business as presently
constituted

and

narrowly

construing

necessary

ordinances

in a

manner which protects the Defendant from arbitrary and capricious
enforcement actions by the City.
3.

For a Declaratory Judgment that Defendant's actions in

closing the business are arbitrary and capricious and without due
process of law, and without the opportunity to be heard or to
effectively appeal the decisions of the City.
3. For such other and further relief as the Court deems
equitable and proper in the premises.
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DATED th

is_i^

day of October, 2008.
W. ANDREW MCCULLOtJGH, L.L.C.

•1
W. Andrew McCuIlough
Attorney for Plaintiff
plaintiff s address:
7980 S. State St.
Midvale, UT 84047
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655 Wcsl Center Slict
Midvale. UT 8404
Phone (801)567-720
Fax (801)567-05)

MID VALE CITY

Aprill 0,2003

Mr. Eddie Serrato
5282 W. 4065 S.
West Valley City, UT 84120
Subject: Conditional Use Permit - Saloon R 15 Nightclub @ 7980 S. State St.
Dear Mr. Serrato:
This letter is to confirm action taken by the Midvale City Planning Commission at its
meeting held on April 9, 2003 with regard to the above request. It was the decision of the
Planning Commission to approve the Conditional Use Permit, allowing live
entertainment and dancing, with the following conditions:
1. The maximum occupancy of the nightclub shall be 500 patrons. If it is found that
overflow parking is a problem on the property and in the surrounding
neighborhood, i.e. cars blocking accesses, alleys, pedestrian ways, fire lanes, etc.,
the Planning Commission may re-evaluate this maximum occupancy number and
reduce it. Maximum occupancy signs shall be placed in a conspicuous location
inside the nightclub.
2. The applicant shall comply, at all times, with applicable municipal, State and
Federal laws.
3. The applicant shall hire a private security company to provide security both inside
and outside of the building. A security plan, approved by Midvale City, shall be
prepared to ensure the adequate safety of the patrons and the surrounding
neighborhood, as well as compliance with the conditions of this permit and other
applicable laws.
4. There shall be no drinking, loitering, or any illegal activity allowed in the parking
lot or on adjacent property by patrons of this facility.
5. The nightclub shall not serve drinks in glass bottles or cans, which can be easily
taken outside in the parking lot creating safety and littering issues for the
neighborhood, or the nightclub shall prevent any glass bottles or cans from being
taken out of the facility.
6. If security officers are required to turn people away from the establishment or the
parking lot, these people shall be required to leave the premises.
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7. No parking for the nightclub shall occur within the adjacent residential
neighborhood, and vehicles shall be parked within the designated stalls in the
parking lot.
8. The applicant shall comply with all requirements of the City Building Official and
Fire Marshal prior to occupancy of the building.
9. AJ1 new signage shall comply with the sign requirements for the SSC zone and
sign permits obtained before construction.
10. The Planning Commission shall review this Conditional Use Permit after three
months of operation to ensure compliance with the above conditions and the
Conditional Use Review Criteria. If the Planning Commission finds new public
health, safety or welfare issues associated with this use, modifications to the
permit may be made. If the Planning Commission finds that the applicant is in
violation of the terms of this permit, the Conditional Use Permit will be revoked.
11. Sound generated on-site is to be controlled to comply with City ordinances.
12. No door passes for re-entry are to be allowed from the nightclub. This will cut
down on problems that may occur in the parking lot such as fights and drinking in
public.
If you have any questions, please call me at 567-7231.
Sincerely^__^^__^

Lesley Burns ^
Associate Planner
/lb

Midvale City
Department of Community and Economic Development
Planning and Zoning Department

Planning and Zoning Commission Staff Report
APPLICATION:

Salon Tropicana

LOCATION:
APPLICANT:
FILE #:
REQUEST:
MEETING DATE:
ZONING DESIGNATION:
AUTHOR:
APPLICABLE ORDINANCE (S):
AGENDA #:

7980 S. State St.
City Staff
CUP-21 -36-233-024
Conditional Use Permit Review
March 8, 2006
SSC
Lesley Burns, Associate Planner
17-7-7.11
2

SUMMARY:
The Planning Commission conducted a 60-day review of the Salon Tropicana's conditional use permit on
August 10, 2005, as required by the conditions of the permit. This is the next six-month review of this
permit, which allows live entertainment (concerts) and dancing as part of the Salon Tropicana restaurant.
The conditional use permit requires the following conditions be satisfied:
1. The In-House Security Plan and Security Personnel Responsibilities document shall be utilized to
ensure the adequate safety of the patrons and the surrounding neighborhood, as well as compliance
with the conditions of the permit and other applicable laws.
2. The applicant shall post and maintain signs to help prevent patron parking in the residential area
and loitering in the parking lot.
3. The maximum occupancy of the nightclub shall be 500 patrons. If it is found that overflow
parking is a problem on the property and in the surrounding neighborhood, i.e. cars blocking
accesses, alleys, pedestrian ways, fire lanes, etc., the Planning Commission may re-evaluate this
maximum occupancy number and reduce it. Maximum occupancy signs shall be placed in a
conspicuous location inside the nightclub,
4. The applicant shall comply, at all times, with applicable municipal, State and Federal laws.
5. There shall be no drinking, loitering, or any illegal activity allowed in the parking lot or on adjacent
property.
6. The nightclub shall not serve alcoholic drinks in glass bottles or cans, which can be easily taken
outside in the parking lot creating safety and littering issues for the neighborhood, or the nightclub
shall prevent any glass bottles or cans from being taken out of the facility.
7. If security officers are required to turn people away from the establishment or the parking lot, these
people shall be required to leave the premises.
&. No parking for the nightclub shall occur within the adjacent residential neighborhood, and vehicles
shall be parked within the designated stalls in the parking lot.
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9. The applicant shall comply with all requirements of the City Building Official and Fire Marsh3|
prior to occupancy of the building.
10. All new signage shall comply with the sign requirements for the SSC zone and sign permits
obtained before construction.
11. Sound generated on site is to be controlled to comply with City Ordinances.
12. No door passes are to be allowed from the club. This would cut down on problems that may occui
in the parking lot, i.e. fights and drinking in public.
13. The Planning Commission shall review the conditional use permit in six months to ensure
compliance with the conditions of the permit.
Since the last Planning Commission meeting, the Midvale Police Department has done three compliance
checks on all of the bars in Midvale. These checks occurred on November 4, 18, and December 17, 2005.
Regarding the Salon Tropicana, the following observations were made:
•
•
•
•
•
•

No criminal violations
Some drinking in parking lot
Some urinating in public
Security was patrolling the parking lot during one of these checks, but not during other two
Patrons were allowed to exit and re-enter club during all three checks (this was also observed on
November 5th during a response call)
Security has called Midvale Police after witnessing inappropriate behavior, as outlined in Security
Plan

Following the police report, staff discussed these observations with the Salon Tropicana manager. Since
that time, staff has not received any farther reports from the police department. No other written
complaints have been submitted. However, staff did have one of the business owners within the building
indicate that they are not comfortable with their employees walking through the parking lot at night. Staff
requested some specific information regarding this concern, but has not received farther information.
Staff has discussed all of the above issues with the Salon Tropicana owner, Mr. David Kifari. He is aware
of the issues and has taken steps to address them. He will provide the Planning Commission with the
specifics at the meeting.
STAFF RECOMMENDATION
Staff would recommend that the Planning Commission discuss the above issues with the owner of the Salon
Tropicana. Staff would also recommend that the Planning Commission request information on the events
held at the Salon Tropicana over the next few months, i.e. type of event, # of patrons, etc., and schedule
another review, no later than six-months from now, to review the compliance with the conditions of the
permit.
RECOMMENDED MOTION:
"I move that we review the Salon Tropicana's Conditional Use Permit (CUP-21-36-233-024) in si^
months to ensure compliance with the conditions of the permit As part of this review, the Planning
Commission would request that the business owner submit information, i.e. type of event, # of patrons,
etc., on the events held over the course of this period. "
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Permit be monitored on a regular basis to ensure the conditions are being satisfied and any issues resolved
in an appropriate manner.
STAFF RECOMMENDATION:
Staff recommends that the Planning Commission approve the Conditional Use Permit for the Saloon R 15
nightclub, allowing live entertainment and dancing, to be located at 7980 South State Street with the
following findings of fact and conditions:
Findings of Fact:
1. Occupancy of the building is limited by the amount of on-site parking per the parking requirements
of Section 17-7-12.8 of the Zoning Ordinance.
2. Overflow parking, which blocks accesses, alleys, pedestrian ways, fire lanes, etc., threatens the
public health, safety and welfare of the patrons and the neighborhood.
3. Protecting the public health, safety and welfare of the adjacent residential neighborhood from the
large crowds associated with a nightclub providing live entertainment (concerts) is a concern.
4. Ensuring a safe environment for the patrons of the nightclub, both inside and outside of the
building, is a concern.
Conditions:
1. The maximum occupancy of the nightclub shall be 500 patrons. If it is found that overflow
parking is a problem on the property and in the surrounding neighborhood, i.e. cars blocking
accesses, alleys, pedestrian ways, fire lanes, etc., the Planning Commission may re-evaluate this
maximum occupancy number and reduce it. Maximum occupancy signs shall be placed in a
conspicuous location inside the nightclub.
2. The applicant shall comply, at all times, with applicable municipal, State and Federal laws.
3. The applicant shall hire a private security company to provide security both inside and outside of
the building. A security plan, approved by Midvale City, shall be prepared to ensure the adequate
safety of the patrons and the surrounding neighborhood, as well as compliance with the conditions
of this permit and other applicable laws.
4. There shall be no drinking, loitering, or any illegal activity allowed in the parking lot or on adjacent
property.
5. The nightclub shall not serve drinks in glass bottles or cans, which can be easily taken outside in
the parking lot creating safety and littering issues for the neighborhood.
6. If security officers are required to turn people away from the establishment or the parking lot, these
people shall be taken from the premises.
7. No parking for the nightclub shall occur within the adjacent residential neighborhood, and vehicles
shall be parked within the designated stalls in the parking lot.
8. The applicant shall comply with all requirements of the City Building Official and Fire Marshal
prior to occupancy of the building.
9. All new signage shall comply with the sign requirements for the SSC zone and sign permits
obtained before construction.
10. The Planning Commission shall review this Conditional Use Permit after three months of operation
to ensure compliance with the above conditions and the Conditional Use Review Criteria. If the
Planning Commission finds new public health, safety or welfare issues associated with this use,
modifications to the permit may be made. If the Planning Commission finds that the applicant is in
violation of the terms of this permit, the Conditional Use Permit will be revoked.
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RECOMMENDED MOTION:
"I move to approve the Conditional Use Permit for the Saloon R 15 nightclub, allowing live
entertainment and dancing, to be located at 7980 South State Street with the following findings of fact
and conditions:
Findings of Fact:
L Occupancy of the building is limited by the amount of on-site parking per the parking
requirements of Section 17-7-12,8 of the Zoning Ordinance.
2. Overflow parking, which blocks accesses, alleys, pedestrian ways, fire lanes, etc., threatens the
public health, safety and welfare of the patrons and the neighborhood.
3. Protecting the public health, safety and welfare of the adjacent residential neighborhood from
the large crowds associated with a nightclub providing live entertainment (concerts) is a
concern.
4. Ensuring a safe environment for the patrons of the nightclub, both inside and outside of the
building, is a concern.
Conditions:
1. The maximum occupancy of the nightclub shall be 500 patrons. If it is found that overflow
parking is a problem on the property and in the surrounding neighborhood, i.e. cars blocking
accesses, alleys, pedestrian ways, fire lanes, etc., the Planning Commission may re-evaluate this
maximum occupancy number and reduce it. Maximum occupancy signs shall be placed in a
conspicuous location inside the nightclub.
2. The applicant shall comply, at all times, with applicable municipal, State and Federal laws.
3. The applicant shall hire a private security company to provide security both inside and outside
of the building. A security plan, approved byMidvale City, shall be prepared to ensure the
adequate safety of the patrons and the surrounding neighborhood, as well as compliance with
the conditions of this permit and other applicable laws.
4. There shall be no drinking, loitering, or any illegal activity allowed in the parking lot or on
adjacent property.
5. The nightclub shall not serve drinks in glass bottles or cans, which can be easily taken outside in
the parking lot creating safety and littering issues for the neighborhood.
6. If security officers are required to turn people away from the establishment or the parking lot,
these people shall be taken from the premises.
7. No parking for the nightclub shall occur within the adjacent residential neighborhood, and
vehicles shall be parked within the designated stalls in the parking lot.
8. The applicant shall comply with all requirements of the City Building Official and Fire Marshal
prior to occupancy of the building.
9. All new signage shall comply with the sign requirements for the SSC zone and sign permits
obtained before construction.
10. The Planning Commission shall review this Conditional Use Permit after three months of
operation to ensure compliance with the above conditions and the Conditional Use Review
Criteria. If the Planning Commission finds new public health, safety or welfare issues
associated with this use, modifications to the permit may be made. If the Planning Commission
finds that the applicant is in violation of the terms of this permit, the Conditional Use Permit will
be revoked.
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ADJACENT LAND USES:
North:
South:
East:
West:

SSC (State Street Commercial)
SSC (State Street Commercial)
SSC (State Street Commercial)
SF-1 (Single-Family Residential)

ATTACHMENTS:
•
•
•

Vicinity Map
Floor Plan
Site Plan
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R E S T A U R A N T
MIDVALE CITY
PLANNING AND ZONNING COMMISSION :
655 West Center Street
Midvale, Ut 84047
To whom it may concern :
In order to comply with the decision of the Wlidvale City Planning and Zonning Commission, for
the Conditional Use Permit for building located at 7980 South State Street, (from now on to be
known as Salon Tropicana Restaurant) hereby we submit for your consideration, the Security Plan
we are certain will best serve our patrons, and will also create a good relationship with our neighbors.

SECURITY PLAN
1.- SALON TROPICANA RESTAURANT will hire Private Security Officers for the
purpose of complying with the decision of the Wlidvale City Planning and Zonning
Commission, and to better serve our patrons and neighbors we will additionally
hire our own Security Personnel (depending on the event) which will assist the
security officers to keep attendance, parking and traffic under control during special events, ( weddings, quinceaneras, anniversaries, special presentations, etc ).
2.- Whenever Live Entertainment is provided, and maximum attendance is expected, all guests will be screened for illegal weapons and drugs at the main entrance
by two private security officers (a gentleman and a lady). At the restaurant
entrance, one of our securities, will ask all patrons for proper Identification, to verify their age. Drinking age adults will be issued a color coded bracelet which will
be cut to the exact size, so that all drinking age adults be easily identifiable by all
of our personnel which will be required to request age verification in case this
patrons decide to order any drinks. Any person not wearing a bracelet, will be forbidden to consume beer and/or wine on the premises.
3.- The building will be designated NON-SMOKING, hereby reducing any safety
and health hazards.
4.- Security Personnel, will help patrons find a parking space. We will assign a
minimum of 3 people to supervise parking and traffic on the parking lot Red cones,
and traffic control signs will be available to our personnel to be used at their discretion. Special signs will be posted as to be read from both, inside and outside of
our parking lot in English and Spanish. "Vehicles Parked on a Residential Area will
be finned and towed at owners expense" " Todo vehiculo estacionado en area
Residencial sera multado y removido con grua, a cuenta de su propietario".
5,- AH access to residential area via our Parking lot, will be closed with red cones,
as to prevent annoying traffic to the neighboring residential area. In case of an
Emergency, and as necessary, cones will be removed to expedite traffic.
6.- If security personnel are required to turn people away from Salon Tropicana
Restaurant, or the parking area, those individuals will be required to leave the
premises.

tVMlftft B
Continued
7980 South State Street - Midvale, U T 84047
Ph 801 427 2013 - Fax 801 746 0326
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R E S T A U R A N T
WIIDVALE CITY
PLANNING AND ZONNING COMMISSION :

655 West Center Street
Midvale, Ut 84047
Continued

page 2.

7.- Security Personnel, posted at the restaurant's entrance, will prevent anyone to
exit with any beer or wine in open containers. Non-alcoholic beverages will be permitted to exit in disposable cups. At this time, bracelets will be removed by our
staff. No re-entry passes will be given to patrons.
8.- Trash cans will be strategically located on the parking area to prevent littering,
and make cleanup easier. All cans will be removed at closing.
9.- Signage will be posted in the Parking Lot to promote that DRINKING and DRIVING DONTMIX.
10.- In case someone needs assistance to safely arrive to their home, we will consider the different alternatives available, and choose the one we consider most
appropiate for the particular case.
11.- Private Security will be provided by T. AGUSTIN JACOBO, (801) 347-5385. Who
is an officially licensed, State Certified, Private Security Provider.
12.- Salon Tropicana Restaurant, will comply will all Local, State, and Federal Laws,
and all requirements of the City Building Official, Fire Marshall and other authorities before engaging in any business activities at this location, including clear and
well lighted Fire Exits, Fire Extinguishers, Emergency Lights and Emergency Signs.

7980 South State Street - Midvale, UT 84047
Ph 801 4P7 2013 - Fax 801 746 0326
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SJALOM

TROPICANA

R E S T A U R A N T
MIDVALE CITY
PLANNING AND ZONING COMMISSION :
655 West Center Street
Midvale, Ut 84047

To whom it may concern :
In order to comply with the decision of the Midvale City Planning and Zoning Commission, for
the Conditional Use Permit for building located at 7980 South State Street, (from now on to be
known as Salon Tropicana Restaurant) hereby we accept to follow and enforce the special conditions required by the Commission on the meeting held on April 9, 2003, with regard to the building we now occupy, so that entertainment and dancing be allowed by the Commission.
We will respect the maximum occupancy level approved by the Commission at any particular
time, and prevent our patrons to become a problem to our neighbors.
We will, at all times respect and enforce all applicable laws, codes, and / or city ordinances.
We will hire Private Security, submit a Security Plan and assure the safety of our patrons and
neighbors.
No drinking, loitering, or any illegal activities will be allowed in the parking lot, or adjacent property.
No glass or metal containers will be allowed to go out to the Parking Area.
We will reserve the right to admit anyone we consider "a troublemaker", and will require them to
leave the premises.
We will encourage potential customers to park only in the designated areas and not in the adjacent residential neighborhood, by telling them their cars will be towed if in violation of this policy.
We will comply with all applicable requirements of the City Building Official, Fire Marshall, and
Health Authorities before we start conducting any business.
All new signs shall and will comply with the requirements for State Street Commercial Zone.
Constant review of our Conditional Permit will help us establish a track record with the City, so
that occupancy levels, and other restrictions now in place, could be reconsidered and removed.
We will keep Sound Levels under control, to comply with City Ordinances.
There will not be re-entry passes given to patrons, under special circumstances (someone needing to get a medication, etc.) they will be supervised by our security personnel to prevent them
from drinking or causing any trouble in the parking lot.
Hoping to become a great asset to the Midvale City Community...
Sincerely,

POP C f s / i i t ? *

JORGEfas
ClSNEROS

SARCIA

MEMBER
'
SALON TROPICANA, LLC.

MEMBER
SALON TROPICANA, LLC.

7 9 8 0 South State Street - Midvale, UT 84047
Ph 801 427 2013 - Fax 801 746 0326
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655 West Center Street
Midvale,UT$4047
Phone (SOI) 567-7200

MIDVALE C I T Y

Fax (801) 567-05) 8

September 11,2008

Mr. Jorge Cisneros
983 S Montgomery St.
Salt Lake City, UT 84104
Mr David Kifuri
P.O. Box 27317
Salt Lake City. UT 84127
Mr Mel Freeman
2730 S. 1!0OE.#7
Salt Lake City. UT 84106
Subject:

Planning Commission Action - SaJon Tropicana Conditional Use Permit
Revocation Hearing

Dear Mr, Cisneros, Mr. Kifuri and Mr Freeman:
This letter is to confirm action taken by the Mkivalc City Planning Commission at its
meeting held on September 10, 2008regardingthe conditional use permit revocation
hearing for the Salon Tropicana located at 7980 South State Street After hearing all of
the testimony at the hearing, including evidence provided in police reports and neighbors*
affidavits, the Planning Commission found that Salon Tropicana has violated the
conditions of its conditional use permit Violations include loitering in the parting lot,
public intoxication, nuisance issues and impacts on the surrounding neighborhood, i.e.
increased traffic, trash, fights, and noise The Planning Commission alsofoundthat
Salon Tropicana has been given sufficient opportunity to address past violations and has
foiled to do so
Based on these findings, the Planning Commission, under Section 17-3-4 G of the Zoning
Ordinance, made a decision to revoke the conditional use permit. With this revocation
andfinaldecision, the live entertainment/dancing use is no longer allowed as part of
SaJon Tropicana's operation and will need to cease immediately.
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Any appeals of a Planning Commission decision must be filed within ten days of the
decision. Appeals must be filed in accordance with Section 17-3-13 of the Midvale City
Zoning Ordinance.

20Lesley Burns
Associate Planner
cc;
Craig Hall, City Attorney
W. Andrew McCulbugh (TAX 565-1099)
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W. Andrew McCullough, LX»C,
ATTORNEY AT LAW
6885 SOUTH STATE STREET
SUITE 200
MIDVALE, UTAH 84047
TELEPHONE: (801)565-0894
FACSIMILE-(801)565-1099
ALSO ADMITTED IN NEW YORK
wandrew48@qwestofnce.net

September 12, 2008
Midvale City Recorder
655 West Center Street
Midvale, Ut 84047
RE: Conditional Use Permit Revocation of Salon Tropicana
Ladies and Gentlemen:
This is our appeal of the revocation of the conditional use
permit for dancing and live entertainment at Salon Tropicana, 7980
South State Street, as rendered by the City planning commission at
their meeting on September 10, 2008. This appeal is pursuant to
§17-3-4. H and §17-3-13 of the Midvale City code. This appeal is to
the Midvale City Council. A copy of a letter from the Associate
City Planner outlining the reasons for that revocation is attached
hereto as "Exhibit A". The reasons stated are:
Violations include loitering in the parking lot, public
intoxication, nuisance issues and impacts on the surrounding
neighborhood, i.e. increased traffic, trash, fights and noise.
The Planning Commission also found that Salon Tropicana has
been given sufficient opportunity to address past violations
and has failed to do so.
Salon Tropicana is only one of the leaseholders of the
premises at 7980 S. State St; and such lease does not extend to
exclusive control of the parking lot in which certain activities
are alleged to have occurred; and it is not exclusively responsible
for those activities. The lease specifically reserves the right
to control the common parking lot by the land owner.

&

Salon Tropicana has no control over the a c t i v i t i e s which are
alleged to have occurred on public s t r e e t s , and cannot be held
responsible for such a c t i v i t i e s .
The City a l l e g e s a number of a r r e s t s in the v i c i n i t y of t h i s
establishment for "lewdness", which i s a v i o l a t i o n of Utah Code
Ann. § 76-9-702(1), a c l a s s B misdemeanor. The a c t u a l allegations,
however, are of v i o l a t i o n s of § 76-9-702(5), a c l a s s C misdemeanor.
This does not c o n s t i t u t e lewdness; and such behavior is not
completely within t h e a b i l i t y or r e s p o n s i b i l i t y of the party to
control. The s e c u r i t y e f f o r t s to make sure t h i s does not happen
were outlined before the Commission, and appear t o be as extensive
as can be expected.
Salon Tropicana admits that the c o n d i t i o n a l use permit
requires i t to r e g u l a t e a c t i v i t y "by patrons of t h i s f a c i l i t y " ;
but cannot r e g u l a t e the a c t i v i t i e s of o t h e r s who are not patrons;
and cannot be r e q u i r e d to do so. I t s p e c i f i c a l l y denies that i t
has "allowed" a c t s on property which i s not e x c l u s i v e l y under i t s
control, and which "annoys" others, or "endangers the comfort or
repose" of o t h e r s .
Salon Tropicana admits that complaints have been received and
affidavits signed, but affirmatively a l l e g e s e i t h e r t h a t i t is not
responsible for t h e a c t i v i t i e s complained of, or has used i t s best
efforts to a l l e v i a t e them.
Salon Tropicana s p e c i f i c a l l y denies t h a t any a c t i v i t i e s which
occur during or around i t s hours of o p e r a t i o n would affect
"children [being] a f r a i d to play outside of t h e i r homes".
Salon Tropicana was required, as a r e s u l t of a previous
hearing, to f i l e a w r i t t e n s e c u r i t y plan, and to follow that plan.
This has been done, and the r e s p o n s i b i l i t i e s under t h a t agreement
have been c a r e f u l l y complied with.
There are in-house security
personnel on duty a t doors, i n s i d e , and in the parking l o t . There
i s an outside s e c u r i t y company in the parking l o t . This security
extends to p a t r o l l i n g adjacent s t r e e t s , and denying entrance to the
f a c i l i t y to those who are i l l e g a l l y parked or who are engaged in
inappropriate a c t i v i t i e s in the area.
Several w r i t t e n requests have been made t o the City for
permission to employ off-duty s h e r i f f ' s o f f i c e r s as security
personnel. Despite the C i t y ' s statements t h a t they do not oppose
2

such a thing, they have steadfastly refused to put that policy in
writing, so the sheriff can have it for his file. Thus, despite a
tremendous effort by the landowner, Mr. Freeman, to put this
together, and his willingness to be the responsible party in the
agreement with the sheriff, the agreement could not be made. Salon
Tropicana sees this as nothing less than interference with its
efforts to comply with its earlier agreement. Any failure to so
comply is thus the responsibility of the City.
The City has alleged that broken bottles and other trash litter
the adjacent area.
Salon Tropicana has strict controls
which
prohibit the taking of ANY beverages from the facility. Any litter
in the neighborhood does not come from their facility. They also
have a regular trash pickup patrol in the parking lot and adjacent
areas every night at closing.
They have offered to do an
additional pickup on the next morning. Once again, it is difficult
to assign all the blame for the trash to them, as there are other
late night venues in the area as well. The allegation is that the
problem is particularly bad on the mornings after they have been
open; but clearly the problem is not confined to those days. The
establishment is only open three nights a week, Friday through
Sunday, and the Sunday crowds are quite small. Salon Tropicana is
concerned that the problems have been exaggerated by neighbors who
simply do not like them there. There are always some problems with
larger groups of people congregating, whether that be at a place
like Salon Tropicana, or at Wal-Mart.
And, of course, the LDS
church has found organized resistance to its building of churches
in neighborhoods around the country, due to the same complaints.
See uThe Need for Legislation to Enshrine Free Exercise in the Land
Use Context", by Von Keetch, U.C. Davis Law Review, Vol. 32, No. 3,
p. 725 (1999) .
Nobody can guarantee absolute tranquility when
other people are around; and this is a commercial area on a main
highway. All that can be expected is that reasonable means are
taken to avoid neighborhood problems; and that has been done.
The planning commission, in March of 2006, required the
implementation of 12 items in order to maintain the conditional use
permit. That list is attached "Exhibit B". The absolute control
of behavior in adjacent neighborhoods is not included.
Only an
adequate security plan is required; and such a plan is in place.
It could be, and perhaps should be, strengthened with the use of
sheriff's personnel, which has been vetoed(de facto) even while
paying lip service to the fact that it would not be opposed. The
only actual one of the 12 points on which there was evidence of
breach was in allowing patrons who had not yet been admitted to the
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club to line up and wait their turn. The testimony was that the
lines have been as long as 60 people. This was seized upon by the
commission as evidence of noncompliance, when it clearly was a
minor violation which did not effectively contribute to crowd or
noise problems.
This can be easily remedied, with a specific
agreement to require those not admitted to immediately leave.
This, of course, causes its own problems, as anyone told that they
cannot now enter due to restrictions on the number of people, would
likely want to stay in the area, to see if they can enter later.
Having them on the property where they are supervised is less
likely to cause problems, than having them cruise the neighborhood,
killing time. And that kind of behavior, while obnoxious, is not
something that Salon Tropicana has been required (or can be) to
prohibit.
While allegations of illegal activity in the area have been
made, Salon Tropicana has not been cited for any law violations,
and has had absolutely no complaints of any kind form the Division
of Alcoholic Beverage Control. This, despite unfounded allegations
of "underage drinking".
There have been alleaationq of r^>~u-;~~ -• - -•

club to line up and wait their turn. The testimony was that the
lines have been as long as 60 people. This was seized upon by the
commission as evidence of noncompliance, when it clearly was a
minor violation which did not effectively contribute to crowd or
noise problems.
This can be easily remedied, with a specific
agreement to require those not admitted to immediately leave.
This, of course, causes its own problems, as anyone told that they
cannot now enter due to restrictions on the number of people, would
likely want to stay in the area, to see if they can enter later.
Having them on the property where they are supervised is less
likely to cause problems, than having them cruise the neighborhood,
killing time. And that kind of behavior, while obnoxious, is not
something that Salon Tropicana has been required (or can be) to
prohibit.
While allegations of illegal activity in the area have been
made, Salon Tropicana has not been cited for any law violations,
and has had absolutely no complaints of any kind form the Division
of Alcoholic Beverage Control. This, despite unfounded allegations
of "underage drinking".
There have been allegations of parking in the neighborhood,
where parking was to be prohibited. Salon Tropicana has blocked
off rear entrances to its parking lot; and has had its security
people prohibit the entrance into the club of anyone parking in the
prohibited area. This is the limit of what can be done. The City
has recently painted curbs in that area red, to prohibit such
parking. That, in turn, has raised the ire of residents who now
say they have nowhere for company to park.
It is not clear how
they expect parking in that area to be prohibited and allowed at
the same time; but some areas around school do have permit plans,
whereby residents and their guest area allowed to park by permit,
and others are not allowed. At no time has anyone suggested that
the nearby schools, which generate extra traffic, be closed.
Sincerely yours,

W. Andrew McCullough
CC: Craig Hall, Esq.
Salon Tropicana
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CITY OF MIDVALE, STATE OF UTAH
CITY COUNCIL
655 West Center Street
Midvale, UT 84047
SALON TROPICANA MIDVALE, INC.

*
*

Petitioner,

*
*

vs.

*
*

CITY OF MIDVALE
PLANNING COMMISSION

*
*

Respondent,

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

*

The matter of Salon Tropicana Midvale, Ihc.'s ("Tropicana") appeal of the revocation of
its conditional use permit by the Midvale City Planning Commission came on for hearing before
the Midvale City Council (the "Council") on October 7,2008, The Tropicana was represented
by W, Andrew McCullough. EL Craig Hall, Midvale City Attorney, represented the Planning
Commission. The Council was represented by Jody Burnett, who was engaged to provide
independent legal counsel because the Midvale City Attorney presented the position of Planning
Commission, Mayor Joann Seghini recused herselffromparticipating in the appeal process due
to her personal testimony provided at the Planning Commission hearing. Pursuant to Midvale
City Ordinance No. 17-3-13.FA, the Council limited its review to the record established before
the Planning Commission. Accordingly, the Council received and reviewed the entire Planning
Commission record. Specifically, the Council had all of the exhibits introduced during the
Planning Commission hearing, the appeal letter submitted by Tropicana, and the Midvale City
Attorney's staff response to that appeal letter. In addition, the Council received and reviewed the
complete transcript of the Planning Commission hearing. After reviewing the complete record,
25l7180i)1.02.doc
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and hearing the arguments of Mr. McCuUough and Mr. HaJl, the Counsel unanimously affirmed
the decision of the Planning Commission. In doing so, the Council hereby finds:

FCSPINGSQFFACT
1.

The individual council members had sufficient opportunity to review the entire

record created before the Planning Commission and were knowledgeable about its contents.
2.

The evidence supported afindingthat Condition #5 of the Conditional Use

Permit, which states that 'there shall be no drinking, loitering, or any illegal activity allowed in
the parking lot or on adjacent property", had been violated.
3.

This evidence included testimonyfromDetective Sergeant Salazar of the Midvale

City Police Department, as well as David Kifuri himself.
4.

The evidence supported afindingthat Condition #7 of the conditional use permit,

which states that "if security officers are required to turn people away from the establishment or
the parking lot, these people shall be required to leave the premises,*' had been violated.
5.

This evidence included the testimony from David Kifuri and the testimony of

Detective Sergeant Salazar.
6.

The evidence supported afindingthat Condition #8 of the conditional use permit,

which states that **no parking for the nightclub shall occur within the adjacent residential
neighborhood, and vehicles shall be parked within the designated stalls in the parking lot," had
been violated
7.

This evidence included significant public comment, testimonyfromDetective

Sergeant Salazar that there was utter disregard for any type of order, fashion of parking at the
Tropicana, and the sworn affidavit submitted by a resident that he had been blocked into his
residence because patrons of the Tropicana had parked so close to hisfrontdoor that it could not
be opened

2

8.

The evidence supported afindingthat Condition #11 of tbe conditional use

permit, which states that "sound generated on site is to be controlled to comply with City
Ordinances" had been violated.
9.

This evidence included significant public comment and written affidavits

regarding excessively loud music and other noise at very late hours.
10.

Based upon the history of the TYopicana's appearances before the Planning

Commission, there was sufficient basis for the Planning Commission to determine that the
Tiopicana had multiple opportunities to correct past violations and to operate within the
conditions of the conditional use permit, but failed to do so.
Based upon the foregoingfindingsof feet, the Board makes the following conclusions:
MIDVALE'S CONCLUSIONS OF LAW
1.

There was substantial evidence in the record to establish that the Tropicana was in

violation of the conditions of the conditional use permit
2.

The decision of the Planning Commission to revoke Tiopicana's conditional use

permit was not arbitrary, capricious or illegal.
3.

Revocation of the Tropicana's conditional use permit is proper pursuant to

Midvale City Ordinance 17-3-4.G.
4.

Accordingly, the decision of the Planning Commission is affirmed.

Dated: October 21,2008

Midvale City Council

Bv: 1^r^44&^
Its: Mayor Pro Tern
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W. ANDREW MCCULLOUGH, L.L.C. (2170)
Attorney for Plaintiff
6885 South State Street, Suite 200
Midvale, Utah 84047
Telephone:
(801) 565-0894
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IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
SALT LAKE DEPARTMENT, STATE OF UTAH
oooOooo—
SALON TROPICANA MIDVALE,
INC.,

PRELIMINARY INUNCTION

a Utah corporation,
Plaintiff,
Civil No. 080922860
vs.
CIT^r CF MIDVALE

Judge Christiansen

Defendant.
oooOooo
THIS MATTER came on regularly hearing before Hon. Michele
Christiansen, Judge of the above entitled Court, on the 6th day of
November,

2006,

pursuant

to

Plaintiff's

Motion

for

entry

of

Preliminary Injunction. Plaintiff was represented by its attorney,
W. Andrew McCullough. Defendant was represented by its attorneys,
H.

Craig

Hall

and

Jennifer A. Brown. The Court, having heard

arcurrents on behalf of the parties, anci being fully advised in the

127

premises, makes and enters the following ORDER:
1. The parties, in their Oral Arguments, agreed that the
issuance of a Preliminary Injunction in this matter is subject to
the requirement of Rule 65A of the Utah Rules of Civil Procedure.
That Rule governs the issuance of Preliminary Injunctions, pending
a decision on the merits, of litigation before the Court. The test
set forth in Rule 65A contains four (4) parts:
A. Will the Plaintiff suffer irreparable harm, in the
absence of the issuance of a Preliminary Injunction?

The Plaintiff

has presented an Affidavit to the effect that Plaintiff will suffer
irreparable harm if its conditional use permit is revoked. The
Court finds that the Plaintiff will suffer irreparable harm if the
injunction is not granted.
B.

Will

the

threat

of

injury

to

Plaintiff

outweigh

whatever damage a Preliminary Injunction may cause the Defendant?
The

issue

here

possibility

of

is

the

loss

offensive

Plaintiff's business.

of business

conduct

in

versus

the

the

areas

continued

around

the

The injury to the city may exist, but it

does not outweigh the injury to Plaintiff.
C. Is there a substantial likelihood that Plaintiff will
prevail

on the merits

of its case; or, do

2

Plaintiff's

claims

present

serious

issues

that

should

be

subject

to

further

litigation? The Court finds that the issues before it, raised by
Plaintiff, are serious, including the question as to whether the
activities complained of are within the control of Plaintiff.
D. Would the issuance of a Preliminary

Injunction be

contrary to the public interest? This Court finds this the most
troubling of the four elements. The ongoing public impact of the
business

on

the

neighbors

is

of

concern

to

the

court.

The

establishment has been in business for 5 years; and there have

been

no citations or legal actions involving direct wrong doing by the
Plaintiff, which weighs against the claim that the public interest
is adversely affected.
2.

Plaintiff's

application

for

a

Preliminary

Injunction

against the revocation of its conditional use permit is, based on
the forgoing, granted. Midvale is hereby preliminarily enjoined
from taking action to enforce the revocation of the conditional use
permit of Plaintiff, based on the allegations before this Court at
this time. This injunction will remain in effect until further
order of the Court, as set forth below.
3. The parties agree that an appeal before this Court of a
revocation of a conditional use permit is a summary proceeding, to

3

be determined on the record made before the City. Plaintiff is
therefore granted until December 1, 2008, to file its Memorandum in
support

of

Summary

Judgment

in

its

favor

and

to

reply

to

Defendant's Motion for Summary Judgment, The City will respond by
December 12, and Plaintiff will have an additional ten (10) days to
reply. This matter is set for oral arguments on December 29, 2008
at 2:00 PM.
4.
will

During the time that this order is effective, Plaintiff

comply

permit,

fully

including

with

all

the

later

conditions
agreement

of

the

for

conditional

the

provision

use
of

security.
5.

This Order shall not become effective until the posting of

a bond by Plaintiff as security for its performance herein, in the
sum of $30,000. A commercial or property bond shall be sufficient.
DATED this

day of November, 2008.
BY THE COUggSta-o^

ea, yJudge

4

APPROVED AS TO FORM:

H. Craig Hall
Attorney for Defendant

CERTIFICATE OF SERVICE

Lrtk
I hereby certify that on the

\^7

aay of November, 2008, I

did mail a true and correct copy of the foregoing Order, postage
prepaid to H. Craig Hall, Attorney for Plaintiff, 201 South Main
Street, Suite 2000, Salt Lake City, UT 84111, and also by facsimile
at 533-9595.
/

wyu>

L i c e n s e S / s a l o n t r o p . p r e l i m i n j .SLCDist
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SALT
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H.Craig Hall (#1307)
Jennifer A. Brown (#9514)

: ^XfuiW

Y

y.

T3F

Deputy Clerk

CHAPMAN AND CUTLER LLP

201 S. Main Street, Suite 2000
Salt Lake City, UT 84111
(801)533-0066
(801) 533-9595 (facsimile)
Attorneys for Midvaie City

IN THE THIRD JUDICIAL DISTRICT COURT
OF SALT LAKE COUNTY, STATE OF UTAH

SALON TROPICANA MIDVALE, INC., a
Utah corporation,

FINDINGS OF FACT,
CONCLUSIONS OF LAW, AND ORDER

Plaintiff,
v.

Civil No. 080922860

CITY OF MIDVALE, a municipal corporation,

Judge: Michele Christiansen

Defendant.
This matter came on for hearing before the Court at 2:00 p.m. on the 29th day of
December, 2008. Plaintiff appealed the decision of the Midvaie City Planning Commission
revoking its conditional use permit, which decision was affirmed by the Midvaie City Council.
The parties presented and briefed cross motions for summary judgment. Plaintiff sought to
overturn the decision of the Midvaie City Planning Commission and City Council, while
Defendant sought a determination that such decision was supported by substantial evidence in
the record and must therefore be affirmed. The Court, after reviewing the record established
before the Midvaie City Planning Commission, the briefs presented by counsel, and hearing
argument on the issues, hereby finds as follows:

2556453 01 01 doc
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1)

This Court is limited in its review to the record established before the Midvale

City Planning Commission. Any additional documents submitted to the Court were not
considered by this Court in making its decision.1
2)

Pursuant to U.C.A. § 10-9a-801(3)(a), this Court is required to presume that the

decision of the Midvale City Planning Commission and City Council is valid and to determine
only whether or not the decision was arbitrary, capricious or illegal.
3)

Plaintiff, as the appellant, has the burden of proving that the Midvale City

Planning Commission and City Council erred. U.C.A. § 10-9a-705.
4)

The Court finds that Plaintiff has met its burden of marshalling the evidence, but

has failed in its burden of demonstrating that the evidence supporting the Midvale City Planning
Commission's and City Council's decision was not substantial.
5)

A conditional use permit does not grant a heightened property interest to Plaintiff.

Rather, the standard to be used in determining whether to revoke Plaintiff's conditional use
permit is set forth in Midvale City Code Section 17-3-4.G., which states as follows:
"If the community and economic development department
determines that the holder of a conditional use permit or an administrative
conditional use permit is in violation of the terms or conditions upon which
the permit was issued, the community and economic development
department shall notice the permit holder and schedule a hearing before the
planning commission at which the permit holder must show cause to the
planning commission why the conditional use permit or administrative
conditional use permit should not be revoked. If the planning commission
determines that the terms or conditions of the permit have been violated, it
shall cause the permit holder to specify how the holder will promptly
comply with the terms and conditions of the permit, or it shall revoke the
permit."
6)

The record contains substantial evidence to support the Midvale City Planning

Commission's and City Council's determinations that violations of the conditional use permit

The Court notes that Defendant does not dispute Plaintiff's claim that certain correspondence attached to
the Affidavit of David Kifuri should have been included in the record. However, Defendant did file a
separate Motion to Strike certain other exhibits introduced by Plaintiff, which this Court has granted.
2

had occurred and, accordingly, substantial evidence supports the decision to revoke Plaintiffs
conditional use permit.

THEREFORE, IT IS HEREBY ORDERED:
1.

Judgment is granted in favor of Defendant City of Midvale, affirming the decision

of the Midvale City Planning Commission and City Council to revoke Plaintiff's conditional use
permit for live entertainment and dancing at the premises located at 7980 South State Street,
Midvale, Utah.
2.

The preliminary injunction staying the effect of the revocation of the conditional

use permit, entered by this Court on November 6, 2008, is hereby dissolved.
3.
Dated this

The bond posted by Plaintiff is hereby ordered released in its entirety.
day of January, 2009
BY THE COURT:

3
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CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the foregoing [proposed] FINDINGS
OF FACT, CONCLUSIONS OF LAW, AND ORDER was served on the 9th day of January,
2009, via first class mail, postage prepaid, on the following:

W. Andrew McCullough
6885 South State Street, Suite 200
Midvale, UT 84047
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47-1-1

NUISANCES

progress toward making the following services available electronically:
(a) secure access by parents and students to student
grades and progress reports;
(b) e-mail communications with:
(i) teachers;
(ii) parent-teacher associations; and
(iii) school administrators;
(c) access to school calendars and schedules; and
(d) teaching resources t h a t may include:
(i) teaching plans;
(ii) curriculum guides; and
(iii) media resources.
(3) A state governmental agency shall:
(a) in carrying out the requirements of this section,
take reasonable steps to ensure the security and privacy
of records t h a t are private or controlled as defined by Title
63, Chapter 2, Government Records Access and Management Act;
(b) in addition to those transactions listed in Subsections (1) and (2), determine any additional services t h a t
may be made available to the public through electronic
means; and
(c> as p a r t of t h e agency's information technology plan
required by Section 63F-1-204, report on the progress of
compliance with Subsections (1) through (3).
(4) Notwithstanding the other provisions of this part, a
state governmental agency is not required by this p a r t to
conduct a transaction electronically if:
(a) conducting t h e transaction electronically is not required by federal law; and
(b) conducting the transaction electronically is:
(i) impractical;
(ii) unreasonable; or
(iii) not permitted by laws pertaining to privacy or
security.
(5) (a) For purposes of this Subsection (5), "one-stop shop"
means the consolidation of access to diverse services and
agencies at one location including virtual colocation.
(b) State agencies t h a t provide services or offer direct
assistance to the business community shall participate in
the establishment, maintenance, and enhancement of an
integrated U t a h business web portal known as
Business.utah.gov. The purpose of the business web portal is to provide "one-stop shop" assistance to businesses.
(c) State agencies shall p a r t n e r with other governmental and nonprofit agencies whose primary mission is to
provide services or offer direct assistance to the business
community in U t a h in fulfilling t h e requirements of this
section.
(d) The following state entities shall comply with the
provisions of this Subsection (5):
(i) Governor's Office of Economic Development,
which shall serve as t h e managing p a r t n e r for the
website;
(ii) D e p a r t m e n t of Workforce Services;
(iii) Department of Commerce;
(iv) Tax Commission;
(v) Department of Administrative Services — Division of Purchasing and General Services, including
other state agencies operating under a grant of authority from t h e division to procure goods and services in excess of $5,000;
(vi) Department of Agriculture;
(vii) D e p a r t m e n t of N a t u r a l Resources; and
(viii) other state agencies t h a t provide services or
offer direct assistance to t h e business sector.
(e) The business serviceSjavailable on the business web
. portal may include:

«
(i) business life cycle information;
(ii) business searches;
(iii) employment needs and opportunities;
(iv) motor vehicle registration;
(v) permit applications and renewal;
(vi) tax information;
(vii) government procurement bid notifications;.
(viii) general business information;
(ix) business directories; and
(x) business news.
20

TITLE 47

j
"i

NUISANCES
Chapter
1. Brothels.
2. Abandoned Horses.
3. Shooting Ranges.
CHAPTER 1

i

^

BROTHELS
Section
47-1-1.
47-1-2.
47-1-3.
47-1-4.
47-1-5.
47-1-6.
47-1-7.
47-1-8.

Declared a n u i s a n c e — A b a t e m e n t .
Injunction — Notice to owner of premises.
<
Evidence — Dismissal of action — Costs.
Violation of injunction — Proceedings for contemp
Order of a b a t e m e n t — Execution — Sale of personj
property — Padlocking.
f
Proceeds of sale — Disposition.
;
Bond to secure abatement — Procedure.
i
P e r m a n e n t injunction — Fine.
;$

47-1-1. D e c l a r e d a n u i s a n c e — A b a t e m e n t .
Whoever shall erect, establish, maintain, use, own or leaa
any building, structure or place, for the purpose of lewdnea
assignation or prostitution is guilty of nuisance, and sue
building, structure or place, and the ground itself, in or upo
which such lewdness, assignation or prostitution is conductej
permitted or carried on, and the furniture, fixtures an
musical i n s t r u m e n t s therein and the contents thereof ar
declared a nuisance, and shall be enjoined and abated,^
hereinafter provided.
i»
47-1-2. I n j u n c t i o n — N o t i c e t o o w n e r of premises, j
Whenever a nuisance as defined in this chapter is keptc
maintained, or exists, t h e county attorney or any citizen of £h
county may m a i n t a i n a n action in equity in the name of ft
state of U t a h , upon t h e relation of such county attorney A
'
citizen, to perpetually enjoin such nuisance, the person c
persons conducting or maintaining the same and the owner (j
agent of t h e building or ground upon which it exists; provider
that when the owner or agent is not in the actual possession^
the premises he shall have, before an action is brought unde
this chapter against him or affecting his real estate, notice r\
writing of the existence and n a t u r e of the nuisance, and li
shall have a reasonable time after service of such notice i
which to abate t h e nuisance. In such action the court, or'^
judge thereof, shall upon t h e presentation ofj.a, complaj?
therefor alleging t h a t t h e nuisance complained coexists, all$
a temporary writ of injunction without bona^ i£ ft shall J
made to appear to the satisfaction of the court qr juc(ge t $
such nuisance exists, by evidence in the form of affidavit!
depositions, oral testimony or otherwise, as the complainas
may elect, unless the court or judge, by previous order, sh$
have directed t h e form and m a n n e r in which it shall fc
presented. Three days' notice in writing shall be given th
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NUISANCES

defendant of t h e hearing of t h e application, and if then
[[Continued a t his instance, t h e writ a s prayed for shall be
granted as a m a t t e r of course. W h e n a n injunction h a s been
granted it shall be binding on t h e defendant throughout t h e
Injudicial district in which it was issued, and any violation of the
^provisions of t h e injunction herein provided for shall be a
gcontempt as hereinafter provided.
1953

n
147-1-3. Evidence — Dismissal of action — Costs.
H In such action evidence of the general reputation of the
Ilplace shall be admissible for the purpose of proving the
K^xistence of the nuisance. If the complaint is filed by a citizen,
j i t shall not be dismissed except upon a sworn statement made
•by the relator and his attorney setting forth the reasons why
lithe action should be dismissed, and the dismissal approved by
Kthe county attorney in writing or in open court. If the court is
K f the opinion that the action ought not to be dismissed, it may
|Srect the county attorney to prosecute the action to judgment,
Bind, if the action is continued for more than one term of court,
•any citizen of the county or the county attorney may be
•Substituted for the relator and prosecute the action to judg•bent. If the action is brought by a citizen and the court finds
Where was no reasonable ground or cause therefor, the costs
•may be taxed to such citizen.
1953
[7-1-4. Violation of injunction — Proceedings for contempt.
tjn case of the violation of any injunction granted under the
isions of this chapter, the court, or a judge thereof, may
[ttfnmarily try and punish the offender. The proceedings shall
I commenced by filing with the cleTk of the court an infoTition, under oath, setting out the facts constituting the
fetation, upon which the court or judge shall cause a warrant
,issue, under which the defendant shall be arrested. The
ial may be had upon affidavits, or either party may demand
production and oral examination of witnesses. A party
id guilty of contempt under this section is guilty of a class
jjhisdemeanor. A fine imposed shall be not less than $200 and
ty imprisonment in the county jail shall be not less than
nor more than six months.
1986

47-2-3

in vacation by the clerk, auditor and treasurer of the county,
conditioned that he will immediately abate the nuisance and
prevent the same from being established or kept therein
within a period of one year thereafter, the court or the judge
may, if satisfied of his good faith, order the premises that have
been closed under the order ofabatement to be delivered to the
owner, and the order of abatement may be canceled so far as
the same may relate to said property; and, if the proceeding is
an action in equity and such bond is given and costs therein
paid before judgment and order ofabatement, the action shall
be thereby abated as to the building only. The release of the
property under the provisions of this section shall not release
it from any judgment, lien, penalty or liability to which it may
be subject by law.
1953
47-1-8. P e r m a n e n t injunction — Fine.
Whenever a permanent injunction issues against any person for maintaining a nuisance as provided, or against any
owner or agent of the building kept or used for the maintenance of the nuisance, all parties found guilty of mamtaining
the nuisance, or assisting to maintain the nuisance by furnishing or letting the building for the maintenance thereof, or
otherwise, shall each be punished by a fine of not more than
the maximum fine for a class A misdemeanor. The payment of
the fine does not relieve the person or persons from any other
penalties provided by law.
1986
CHAPTER 2
ABANDONED HORSES
Section
47-2-1.
47-2-2.
47-2-3.
47-2-4.
47-2-5.

"Abandoned horse" defined.
"Open range" defined.
Abandoned horses on open range declared a nuisance.
Elimination by the county executive — Notice of
intention.
Elimination by the county legislative body —
Method — Sale.
Owners may reclaim — Damages — Taxes.
Elimination from private property on request.

Sale of
BA Order of abatement — Execution
47-2-6.
personal p r o p e r t y — Padlocking.
47-2-7.
the existence of the nuisance is established in an action as
ided in this chapter, an order of abatement shall be
as a part of the judgment in the case. The order shall 47-2-1. "Abandoned horse" denned.
The term "abandoned horse" as used in this chapter means
it the removal from the building or place of all fixtures,
iture, musical instruments, and movable property used in any horse, ass, mule or other animal of the genus Equus,
lucting the nuisance, and shall direct the sale thereof in unbranded, or, if branded, that has escaped assessment for
manner provided for the sale of chattels under execution, taxation for the year next preceding the killing of such animal
shall further direct the effective closing of the building or as hereinafter provided for, and running at large upon the
against its use for any purpose, and the keeping of it so open range of this state, and includes a foal running with a
for a period of one year, unless sooner released. If any dam coming within the above definition. An animal not
in shall break and enter or use a building, structure, or bearing a decipherable brand recorded in the office of the
so directed to be closed, he shall be punished as for recorder of marks and brands shall be deemed unbranded.
impt as provided in Section 47-1-4. For removing and
1953
tag the movable property the officer shall be entitled to
u
and receive the same fees as for levying upon and 47-2-2. Open r a n g e " defined.
The term "open range" means all land not privately owned,
i&like property on execution; and for closing the premises
ping them closed a reasonable sum shall be allowed by and includes all roads, outside of private inclosures, used by
the public, whether the same have been formally dedicated to
iurt. (
1993
the public or not.
1953
„ Proceeds of sale — Disposition.
['nrbc'^ens pf the sale of the personal property shall be 47-2-3. Abandoned horses on open range declared a
nuisance.
H m payment of the costs of the action and abatement,
It shall be unlawful for any person to suffer or permit any
" ficeVrf any, shall be paid to the defendant. 1953
abandoned horse to run at large upon the open range, and
Bond to secure a b a t e m e n t — Procedure.
every abandoned horse is declared to be a public nuisance and
ae* owner appears and pays all costs of the proceeding a public menace, and is condemned subject to the right of its
eS a bond, with sureties to be approved by the clerk, in owner to reclaim it under the conditions hereinafter provided
,J
ilf value of the property, to be ascertained by the court, or
1953

UTAH CRIMINAL CODE

76-10-801
PART 8
NUISANCES
76-10-801.

"Nuisance" defined — V i o l a t i o n — Classification of offense.
( 1 ) A nuisance is any item, thing, manner, condition whatsoever that is dangerous to human life or health or renders
soil, air, water, or food impure or unwholesome.
(2) Any person, whether as owner, agent, or occupant who
creates, aids in creating, or contributes to a nuisance, or who
supports, continues, or retains a nuisance, is guilty of a class
B misdemeanor.
1973
76-10-802. B e f o u l i n g w a t e r s .
A person is guilty of a class B misdemeanor if he:
(1) Constructs or maintains a corral, sheep pen, goat
pen, stable, pigpen, chicken coop, or other offensive yard
or outhouse where the waste or drainage therefrom shall
flow directly into the waters of any stream, well, or spring
of water used for domestic purposes; or
(2) Deposits, piles, unloads, or leaves any manure
heap, offensive rubbish, or the carcass of any dead animal
where the waste or drainage therefrom will flow directly
into the waters of any stream, well, or spring of water
used for domestic purposes; or
(3) Dips or washes sheep in any stream, or constructs,
maintains, or uses any pool or dipping vat for dipping or
washing sheep in such close proximity to any stream used
by the inhabitants of any city or town for domestic
purposes as to make the waters thereof impure or unwholesome; or
(4) Constructs or maintains any corral, yard, or vat to
be used for the purpose of shearing or dipping sheep
within twelve miles of any city or town, where the refuse
or filth from the corral or yard would naturally find its
way into any stream of water used by the inhabitants of
any city or town for domestic purposes; or
(5) Establishes and maintains any corral, camp, or
bedding place for the purpose of herding, holding, or
keeping any cattle, horses, sheep, goats, or hogs within
seven miles of any city or town, where the refuse or filth
from the corral, camp, or bedding place will naturally find
its way into any stream of water used by the inhabitants
of any city or town for domestic purposes.
1973
76-10-803.

"Public n u i s a n c e " d e n n e d — Agricultural
operations.
(1) A public nuisance is a crime against the order and
economy of the state and consists in unlawfully doing any act
or omitting to perform any duty, which act or omission:
(a) annoys, injures, or endangers the comfort, repose,
health, or safety of three or more persons;
(b) offends public decency;
(c) unlawfully interferes with, obstructs, or tends to
obstruct, or renders dangerous for passage, any lake,
stream, canal, or basin, or any public park, square, street,
or highway;
(d) is a nuisance as defined in Section 78-38-9; or
(e) in any way renders three or more persons insecure
in life or the use of property.
(2) An act which affects three or more persons in any of the
ways specified m this section is still a nuisance regardless of
the extent to which the annoyance or damage inflicted on
individuals is unequal.
(3) (a) Agricultural operations that are consistent with
sound agricultural practices are presumed to be reasonable and do not constitute a public nuisance under Subsection (1) unless the agricultural operation has a substantial adverse effect on the public health and safety.

430

(b) Agricultural operations undertaken in conformity
with federal, state, and local laws and regulations, including zoning ordinances, are presumed to be operating,
within sound agricultural practices.
2001
I

76-10-804. Maintaining, committing or failing to remove public nuisance — Classification of of*|§
fense.
Every person who maintains or commits any public mii-||
sance, the punishment for which is not otherwise prescribed/
or who willfully omits to perform any legal duty relating to the
removal of a public nuisance, is guilty of a class B misde«jj
meanor.
im\
76-10-805.

C a r c a s s o r offal — P r o h i b i t i o n s relating tojj
d i s p o s a l — Classification of offense.
Every person who puts tne carcass of any dead animal, ozfl
the offal from any slaughter pen, corral, or butcher shop into*
any river, creek, pond, street,* alley, or public highway, or roadjj
in common use, or who attempts to destroy it by fire, withinS
one-fourth of a mile of any'city or town is guilty of a class B | |
misdemeanor.
'
im\
76-10-806. A c t i o n for a b a t e m e n t o f p u b l i c nuisance.
The county attorney of the county where the public nuisana
exists, upon direction of the county executive, or city attorney!
of the city where the public nuisance exists, upon direction ("
the board of city commissioners, or, attorney general, upo$j
direction of the governor, or any. of the above attorney!'
without the necessity of direction, is empowered to institytl
an action in the name of the county, city, or state, as the <
may be, to abate a public nuisance. The action shall be brough|
in the district court of the district where the public nuisanc|
exists and shall be in the form prescribed by the Rules of CiVT
Procedure of the State of Utah for injunctions, but none oft
above attorneys shall be required to execute a bond witf
respect to the action. If the action is instituted, however,!
abate the distribution or exhibition of material alleged 1
offend public decency, the action shall be in the form pit
scribed by the Rules of Civil Procedure of Utah for injunction^
but no restraining order or injunction shall issue except up
notice to the person sought to be enjoined; and that pen
shall be entitled to a trial of the issues commencing wit]
three days after filing of an answer to the complaint and f |
decision shall be rendered by the court within two days 1
the conclusion of the trial. As used in this part, "distribufo
"exhibit," and "material" mean the same as provided in Se
76-10-1201.
i«
76-10-807.

Reserved,

76-10-808. R e l i e f g r a n t e d for p u b l i c n u i s a n c e .
If the existence of a public nuisance as defined by Sub
tion 76-10-803(l)(b) is admitted or established, either in a crd
or criminal proceeding, a judgment shall be entered wh
shall:
(a) Permanently enjoin each defendant and any otlji
person from further maintaining the nuisance at the pty
complained of and each defendant from maintaining s
nuisance elsewhere;
(b) Direct the person enjoined to surrender to
sheriff of the county in which the action was brought 1
material in his possession which is subject to the mju
tion, and the sheriff shall seize and destroy this materia]
and
(c) Without proof of special injury direct that an i
counting be had and all 'monies and other considerate
paid as admission to view any motion picture film det||
mined to constitute a public nuisance, or paid for i
publication determined to constitute a public nuisance^
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either case without deduction for expenses, be forfeited
and paid into the general fund of the county where the
nuisance \vas maintained.
i»77
PART 9
TRADE A N D COMMERCE
76-10-901, "Junk dealer" a n d "scrap m e t a l processor"
defined.
For the purpose of this part:
(1) "Junk dealer" means all persons, firms, or corporations engaged in the business of purchasing or selling
secondhand, or castoff material of any kind, such as old
iron, copper, brass, lead, zinc, tin, steel, aluminum, and
other metals, metallic cables, wires, ropes, cordage,
' bottles, bagging, rags, rubber, paper, and other like materials.
(2) "Scrap metal processor* means any person who,
from a fixed location, utilizes machinery and equipment
for processing and manufacturing iron, steel, or nonferrous scrap into prepared grades, and whose principal
product is scrap iron, scrap steel, or nonferrous metallic
scrap, not including precious metals, for sale for remelting
i purposes.
*W3
fo-10-902. Fraudulent p r a c t i c e s t o affect m a r k e t price.
Every person who willfully makes or publishes any false
statement, spreads any false rumor, or employs any other
false or fraudulent means or device, with intent to affect the
inarket price of any kind of property, is guilty of a class B
misdemeanor.
1973
76-10-903. Unfair discrimination i n c o m p e t i t i v e practices.
\* Every person engaged in the production, manufacture, or
distribution of any commodity in general use who intentionfilly for the purpose of destroying the competition of any
jfegular, established dealer in such commodity, or to prevent
tile competition of any person who in good faith intends and
attempts to become a dealer, discriminates between different
sections, communities, or cities of this state by selling the
commodity at fl lower rate in one section, community, or city,
for any portion thereof, than the person charges for the
Commodity in another section, community, or city, after equalling the distance from the point of production, manufacture,
ioir1 distribution and freight rates therefrom, is guilty of unfair
jjtecriniination.
i»73
76-10-904. Corporation guilty of unfair discrimination
Z
— Action by attorney general.
? If complaint is made to the attorney general that any
brporation is guilty of unfair discrimination as defined by the
greceding section, he shall investigate the complaint^ and for
pat purpose, he may subpoena witnesses, administer oaths,
j$ke testimony, and require the production of books or other
l&sumente, and, if in his opinion sufficient grounds exist
perefor, he may prosecute an action in the name of the state
lithe proper court to annul the charter or revoke the license
Ifthe corporation, as the case may be, and to permanently
jj&join the corporation from doing business in this state, and,
Bin the action the court finds that the corporation is guilty of
Ibfair discrimination as defined by the preceding section, the
p u t shall annul the charter or revoke the license of the
jfoporation and may permanently enjoin it from transacting
pSness in thi£ state.
ms
P-10-905. Penalty for violation.
SMy person, firm, or corporation violating any of the proviIpis of this part shall be fined not less than $500 nor more
pan $4,000 for each offense.
1973

76-10-909

76-10-906. Unfair d i s c r i m i n a t i o n b y buyer of milk,
c r e a m o r butterfat — Classification of offense.
Any person doing business in this state and engaged in the
business of buying XGQHR., cream, ox butterfat ?DT tbe purpose oi
sale or storage who, for the purpose of creating a monopoly or
destroying the business of a competitor, discriminates between different sections, communities, localities, cities, or
towns of this £tate by purchasing the commodity or commodities at a higher price or rate in one section, community,
location, city, or town than is paid for the same commodity by
the person in another section, community, locality, city, or
town, after making due allowance for the difference, if any, in
the grade or quality, and in the actual cost of transportation
from the point of purchase to the point of manufacture, sale, or
storage, is guilty of unfair discrimination, which is hereby
prohibited and declared to be unlawful; and any person, firm,
company, association, or corporation, or any officer, agent,
receiver, or member of such firm, company, association, or
corporation, found guilty of unfair discrimination as herein
defined shall be guilty of a class B misdemeanor
1991
76-10-907. Itecords of s a l e s a n d p u r c h a s e s — Identification required.
(1) Every junk dealer and scrap metal processor shall keep
a receipt book in which shall be recorded for each purchase
and sale, in ink in the English language:
(a) a complete description of the property, including
weight and metallic description if scrap metal;
(b) the full name and residence of the person or persons
sening the junk or scrap metal;
(c) the vehicle type and license plate number, if applicable;
(d) the price per pound and the amount paid for each
type of metal or junk purchased;
(e) the date and place of the purchase or sale; and
(f) the type and number of identification provided in
Subsection <2)(a).
(2) In addition, the seller shall be required by the junk
dealer or scrap metal processor to provide:
(a) at least one form of picture identification to consummate the transaction; and
(b) his signature on a certificate stating that he has the
legal right to sell the scrap metal or junk.
(3) No entry in the receipt book may be erased, mutilated,
or changed.
(4) The receipt book and entries shall at all times be open to
inspection by the following officials in the area in which the
junk dealer or scrap metal processor does business.
(a) the sheriff of the county or any of his deputies;
(b) any member of the police force in the city or town,
and
(c) any constable or other state, municipal, or county
official in the county in which the junk dealer or scrap
metal processor does business.
(5) This section shall not apply to any sale or purchase if the
76-10-908. Violation by junk dealer — Classification of
offense — Local regulation not impaired.
Any junk dealer who is found guilty of a violation of any of
the provisions of this part is guilty of a class B misdemeanor,
provided that this part shall not be construed to m any way
impair the power of counties, cities, or incorporated municipalities in this state to license, tax, and regulate any junk
dealer.
1995
76-10-909. Junk dealer to obtain statement from sellers.
At the time of purchase by any junk dealer of any copper
wire, pig, or pigs of metal or of any junk, as defined m this
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topography within two hundred fifty feet of the proposed development;
b. Use two-foot contours unless ground slope is greater than five percent,
in which instance five-foot contours are appropriate; and
c. Show proposed storm drainage system, including pipe sizes and slopes,
catch basins, manholes, detention basins, etc. and proved drainage calculations.
15. Public Street Improvements.
a. Provide plan and profile drawings of proposed street construction,
including curb/gutter, sidewalk, park strip, asphalt paving; and
b. Provide drawings showing proposed and existing utility lines, including
pipe size and material, manholes, valves, inverts, pipe slopes and lengths, connections
to existing utility lines and appurtenances.
16. Future Phases. Show proposed future phases including proposed street
system.
F. Building Permit. Upon approval of the building and site plan drawings, and
payment of all applicable fees, the building department shall issue a building permit to
the applicant.
G. Inspections. City staff shall inspect the project during construction through its
completion to verify conformance with approved plans.
H. Public Improvements. Each application for new development must include the
applicant's demonstration of its capacity to offer to bond for one hundred percent of the
value of all required public improvements, to provide, to construct and to dedicate
required public improvements. Required public improvements include but are not limited
to:
1. Streets for internal circulation including sidewalk, curb and gutter according
to Midvale Standard Construction Specifications and Drawings. The applicant shall install
sidewalks consistent with the zone standards;
2. Off-site street improvements to mitigate demonstrated off-site impacts;
3. On and off-site sanitary and storm sewer lines, (including mains, manholes,
lateral, clean-outs, and treatment capacity sufficient to satisfy peak demand of the
subdivision (i.e., duty to serve letter)). Each lot shall be designed to hold its own
stormwater on-site unless otherwise approved by the city engineer;
4. Water lines and wet water rights and availability (i.e., duty to serve letter);
5. Street signs required on all roads interior to the development as well as
where a private road or street conflicts;
6. Fire hydrants; and
7. Street lighting consistent with the lighting standards for the zone.
I. Rejected Uses. If an application does not meet the criteria set forth above, the
community and economic development department shall notify the applicant stating
specifically which criteria have not been satisfied.
J. Disclaimer. No permit shall be valid if any of the criteria listed in this section has
not been met. (Ord. 12-11-2001C § 2 (part), 2001)
17-3-4 Conditional use review.
There are certain uses that, because of unique characteristics or the potential for
detrimental impacts, may not be compatible in some areas of a zone or may be
compatible only if certain conditions are imposed. The community and economic
development department will evaluate all conditional use permit applications. The
department may issue administrative conditional use permits or may recommend to the
planning commission certain conditions of approval to applications for conditional use
permits. The community and economic development department, and the planning
commission, shall review all applications for a conditional use permit according to the
following procedure:
A. Development Review Committee. If determined necessary by the community and
economic development department, an applicant shall attend a pre-application
conference with the development review committee to discuss the proposed
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improvements associated with the conditional use or administrative conditional use
and the conditions that the staff would recommend to mitigate proposed adverse
impacts. This meeting will allow other city departments to provide comments on the
application.
B. Application. An applicant must pay all appropriate fees and must file a complete
application. The applicant shall submit all information required in Section 17-3-3(B)
through (E), if applicable.
C. Notice/Posting. Upon receipt of a complete application, the community and
economic development department shall provide reasonable notice as provided in
Section 17-3-9. The planning commission shall conduct a public hearing on the
conditional use permit application and shall either approve, deny, or modify and approve
the application. The community and economic development department shall accept
written public comment on an administrative conditional use permit application and shall
either approve, deny or modify and approve the application.
D. Standards For Review. The city shall not issue a conditional use permit unless the
community and economic development department, in the case of an administrative
conditional use, or the planning commission, for all other conditional uses, concludes that
the application complies with the standards of review specific to the zone in which the
use is proposed.
E. Transferability. A conditional use permit runs with the land.
F. Expiration. Unless otherwise indicated, conditional use permits and administrative
conditional use permits shall expire one year from the date of approval, unless the
conditionally permitted use has commenced on the site. Prior to the expiration of the
conditional use permit, the planning commission may grant two additional extensions of
up to one year each if the applicant demonstrates that the extension would not result in
an unmitigated impact.
G. Revocation. If the community and economic development department determines
that the holder of a conditional use permit or an administrative conditional use permit is in
violation of the terms or conditions upon which the permit was issued, the community and
economic development department shall notice the permit holder and schedule a hearing
before the planning commission at which the permit holder must show cause to the
planning commission why the conditional use permit or administrative conditional use
permit should not be revoked. If the planning commission determines that the terms or
conditions of the permit have been violated, it shall cause the permit holder to specify
how the holder will promptly comply with the terms and conditions of the permit, or it shall
revoke the permit.
H. Appeals. Appeals must be pursuant to Section 17=3-13. (Ord. 7/11/2006O-10 § 1
(Exh. A) (part), 2006; Ord. 12-11-2001C § 2 (part), 2001)
17-3-5 Large scale master planned development (MPD).
Each large scale master planned development application shall be signed by all
owners of record, shall be processed as a conditional use and shall satisfy all conditional
use permit criteria outlined in the zone.
A. Large Scale MPD Application. Each large scale MPD application shall include the
following information:
1. Map of Existing Site. A map of the existing site which shows:
a. Vicinity map (not less than one inch equals one hundred feet in scale);
b. Scale and north arrow;
c. Site boundaries and dimensions;
d. Topography, with contours no greater than five-foot intervals;
e. Vegetation, location and type;
f. Soil quality;
g. One-hundred-year flood plain and high water areas;
h. Existing structures and their current uses;
i. Existing roads and other improvements;
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Chapter 17-4
PLANNING COMMISSION
Sections:
17-4-1
17-4-2
17-4-3
17-4-4
17-4-5

Establishment of the commission.
Appointment—Term.
Powers and duties.
Organization.
Powers on appeal.

17-4-1 Establishment of the commission.
There is created a planning commission to be composed of five members and two
alternates, appointed by the mayor with the advice and consent of the city council from
among qualified electors of the city in a manner providing balanced geographic,
professional, neighborhood and community interest representation. Members of the
planning commission to include alternates may, within budgetary constraints, be paid a
stipend of twenty dollars for each meeting attended, payment to be made quarterly. (Ord.
12-11-2001C§2(part), 2001)
17-4-2 Appointment—Term.
The terms of the planning commission shall be staggered. Each member of the
planning commission shall serve for a term of four years and until their successor is
appointed, provided that the term of the first members shall be such that the terms of one
member shall expire each year. Members may serve a maximum of two consecutive
terms. Terms of members of the planning commission shall begin on or before the first
Monday in February of each year. The governing body may remove any member of the
planning commission for cause and after public hearing, if one is requested. Vacancies
shall be promptly filled in the same manner as the original appointment for the remainder
of the unexpired term. An unexpired term shall not be counted toward the maximum
number of terms.,
The mayor, with the advice and consent of the city council, may appoint up to two
alternate members to the planning commission for a term not to exceed four years. The
prior term of an alternate member who subsequently becomes a full time member shall
not prevent that member from serving two consecutive terms. (Ord. 12-11-2001C § 2
(part), 2001)
17-4-3 Powers and duties.
The planning commission shall:
A. General Plan. Prepare and recommend a general plan and amendments to the
general plan to the city council;
B. Zoning. Recommend zoning ordinances and maps, and amendments to zoning
ordinances and maps, to the city council;
C. Subdivision Regulation. Recommend subdivision regulations and amendments to
those regulations to the city council;
D. Subdivision Applications. Recommend approval or denial of subdivision
applications as provided in this chapter;
E. Conditional Use Permits. Approve or deny conditional use permits applications;
and
F. Other Duties. The planning commission shall have all of the powers and duties
explicitly or impliedly given planning commissions by the laws of the state. (Ord. 12-112001C§2(part), 2001)
17-4-4 Organization.
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The planning commission shall elect a chair and may adopt such rules for its own
proceedings as are deemed necessary. Meetings of the commission shall be held at the
call of the chair and at such other times as the commission may determine. The planning
commission shall keep minutes of its proceedings, showing the vote of each member
upon each question, or if absent or failing to vote, indicating such fact, and shall keep
records of its examinations and other official actions, all of which shall immediately be
filed in the office of the recorder/clerk, which shall be the office of the planning
commission, and shall be a public record.
A. Meetings. The planning commission shall meet as necessary and at such other
times as the planning commission may determine.
B. Quorum. Three members of the planning commission shall constitute a quorum.
An alternate member may be counted as part of the membership for a quorum.
A majority of the voting members present at a meeting at which a quorum is present
shall be required for any action. No less than three yes votes are required for passage of
any action. (Ord. 12-11-2001C § 2 (part), 2001)
17-4-5 Powers on appeal.
The planning commission shall have the power to hear appeals of administrative
conditional use permits and staff interpretations of this title. (Ord. 12-11-2001C § 2 (part),
2001)
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Ordinance 2 / 1 7 / 2 0 0 9 O - 5 , passed February 17, 2009.
Disclaimer: The City Recorder's Office has the official version of the Midvale
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W. ANDREW ftfCCOi^SfJGR^. L . C. (2170)
Attorney for^Plaintiff
6885 South State St., Suite 200
Midvale, UT 84047
Telephone:
(801) 565-0894
IN THE THIRD JUDICIAL DISTRICT COURT FOR SALT LAKE COUNTY
SALT LAKE DEPARTMENT, STATE OF UTAH

5

oooOooo
SALON TROPICANA MIDVALE,
INC., a Utah corporation,
Plaintiff

NOTICE OF APPEAL

vs.
CITY OF MIDVALE,
Civil No: 080922860
Judge Christiansen

Defendant.
oooOooo
COMES NOW the Plaintiff

in the above entitled action and

hereby appeals the Judgment and Order of this Court, signed on
January 14, 2009, to the Utah Court of Appeals. This appeal is from
the entire Judgment and Order of the District Court.
DATED this

__/_'day of January, 2009.
W. ANDREW MCCULLOUGH, L.L.C.

7
W. Andrew McCullough
Attorney for Plaintiff

CERTIFICATE OF SERVICE
I hereby certify that on the

day of January, 2009, I

did mail a true and correct copy of the foregoing Notice of Appeal,
postage prepaid to, H., Craig Hall, Attorney for Defendant, 201
South Main St., Suite 2000, Salt Lake City, Utah 84111.
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